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PREFACE 


The Competition Act is a law of general application, the purpose of which is to 
maintain and encourage competition in Canada. The competitive process ensures 
the most efficient allocation of resources in our free market economy. In recent 
years, mergers have become increasingly prevalent and complex, not only in 
Canada, but world-wide. Accordingly, I made it a priority, when I became Director 
of Investigation and Research, to explain in a comprehensive manner Canada’s 
merger enforcement policy. 


After determining that merger guidelines were necessary, we then had to decide 
on their nature and scope — what type of guidelines would actually guide both 
the public and the review function within the Bureau of Competition Policy? In 
preparing the Guidelines, we paid particular attention to factors which reflect the 
challenges that Canada, an open trading economy, faces in an increasingly 
competitive world economy. 


These Guidelines describe the merger enforcement policy of the Director under 
the Competition Act. They are designed to achieve several purposes. First, they 
promote a better understanding of the Director’s merger enforcement policy. 
Second, they provide a single unifying framework for evaluating the likely impact 
of mergers on competition in Canada. Third, they facilitate business planning by 
articulating to the business community, legal profession, and other interested 
parties, the approach used by the Bureau of Competition Policy in reviewing 
merger transactions. Fourth, in their application, the Guidelines are flexible 
enough to apply in diverse market conditions. 


An extensive consultation process was followed in the preparation of Canada’s 
first merger guidelines under the Competition Act. These consultations confirmed 


my belief in their desirability at this time. 


awd WEf~—_ 


Howard I. Wetston, Q.C. 

Director of Investigation and Research 
Bureau of Competition Policy 
Consumer and Corporate Affairs Canada 


Digitized by the Internet Archive 
in 2023 with funding trom 
University of Toronto 


https://archive.org/details/31/6111/7084160 


INTERPRETATION 


These Guidelines supersede all previous statements made by the Director of 
Investigation and Research or other officials of the Bureau of Competition Policy, 
including Information Bulletin No. 1 (entitled The Merger Provisions), that may 
differ from anything stated herein. 


This document is intended solely to provide enforcement guidelines. As such, it 
sets forth the general approach that is taken to merger review, and is not a 
binding statement of how discretion will be exercised in a particular situation. 
Specific guidance regarding a specific merger may be requested from the Bureau 
through its program of advisory opinions. The Guidelines are not intended to be a 
substitute for the advice of merger counsellors. They do not represent a significant 
change in enforcement policy or restate the law. Final interpretation of the law is 
the responsibility of the Competition Tribunal and the courts. 


For the sake of brevity the following abbreviations are used throughout these 
Guidelines: 


e The Act refers to the Competition Act, R.S.C. 1985, c. C-34, as am. R.S.C. 1985, c. 
21 (1SESUD):) SSS ALO LOVAR. SG: 1985-C. 1 9or2ndsuppiarart Li RS C1985, 
C3451 SUPP. 7S. ok o-G. 198), CI (4thisupp.), sel Ro:G. LIS aa ALO 
(AteSt iy) Sy Los Gero [0 Ca 78S > 2 


e “The Department” refers to Consumer and Corporate Affairs Canada. 


e “The Bureau” refers to the Bureau of Competition Policy, Consumer and 
Corporate Affairs Canada. 


e “The Director” refers to the Director of Investigation and Research of the 
Bureau of Competition Policy. 


e “The Tribunal” refers to the Competition Tribunal. 
e “The Guidelines” refers to this publication i.e. Merger Enforcement Guidelines. 
e References to sections of the Act are referred to as “sections”. 


e References to parts of these Guidelines are referred to as “parts”. 
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APPENDIX 3: 


EXECUTIVE SUMMARY 


WHAT CONSTITUTES A “MERGER” 


In Part 1, the Guidelines address the Director’s enforcement policy regarding 
section 91 of the Act, which sets forth the definition of the term “merger”. In gen- 
eral terms, section 91 deems a “merger” to occur when direct or indirect control 
over, or significant interest in, the whole or a part of a business of another person 
is acquired or established. If a transaction does not come within the scope of 
section 91, it will not be subject to the merger provisions of the Act. The principal 
issue highlighted in Part 1 is the interpretation of the words “significant interest”. 
The acquisition or establishment of a significant interest in the whole or a part of 
a business of another person is considered to occur when a person acquires or 
establishes the ability to materially influence the economic behaviour of the 
business of a second person; (e.g., block special or ordinary resolutions or make 
decisions relating to pricing, purchasing, distribution, marketing or investment). 
In general, a direct or indirect holding of less than a 10 percent voting interest in 
another entity will not be considered a significant interest. A significant interest 
may be acquired or established pursuant to shareholder agreements, management 
contracts and other contractual arrangements involving incorporated or non- 
incorporated entities. 


THE ANTICOMPETITIVE THRESHOLD 


Part 2 deals with the Director’s enforcement policy regarding the statutory 
standard set forth in section 92(1) of the Act. In general, a merger will be found to 
be likely to prevent or lessen competition substantially when the parties to the 
merger would more likely be in a position to exercise a materially greater degree 
of market power in a substantial part of a market for two years or more, than if 
the merger did not proceed in whole or in part. Market power can be exercised 
unilaterally or interdependently with other competitors. To date, most of the 
mergers that the Director has concluded would likely have prevented or lessened 
competition substantially have raised concerns about the ability of the merging 
parties to unilaterally exercise market power. However, the Guidelines indicate 
that a merger can also facilitate the ability of two or more competitors to exercise 
market power interdependently, through an explicit agreement or arrangement, 
or through other forms of behaviour that permit firms implicitly to coordinate 
their conduct. In the assessment of the extent to which market power will likely 
be acquired or entrenched as a result of a merger, the focus is normally upon the 
price dimension of competition. Nevertheless, competition can be substantially 
prevented or lessened with respect to service, quality, variety, advertising or 
innovation, where rivalry in the market in respect of these dimensions of 


competition is important. 


MARKET DEFINITION 


Part 3 of the Guidelines outlines the conceptual framework that underlies the 
approach taken to market definition, and describes the various factual criteria that 
are typically assessed in the case-by-case application of this framework. In 
general, a relevant market is defined as the smallest group of products and the 
smallest geographic area in relation to which sellers could impose and maintain a 
significant and nontransitory price increase above levels that would likely exist in 
absence of the merger. In most contexts, the Bureau considers a 5 percent price 
increase to be significant, and a one year period to be nontransitory. However, a 
different price increase or time period may be employed where the Director is 
satisfied that the application of the 5 percent or one year thresholds would not 


reflect market realities. 


Where potential competition from new entrants or expansion by fringe firms 
within the market would require significant construction or adaptation of 
facilities, or overcoming significant difficulties related to marketing and 
distribution, it is considered subsequent to market definition, in the assessment of 
whether new entry into the relevant market would ensure that competition 
would not likely be prevented or lessened substantially. 


EVALUATIVE CRITERIA 


Part 4 addresses the various evaluative criteria that are analyzed in the determina- 
tion of the likely effects of a merger on competition in a relevant market. The first 
matter discussed is the significance of information relating to market share and 
concentration. Mergers generally will not be challenged on the basis of concerns 
relating to the unilateral exercise of market power where the post-merger market 
share of the merged entity would be less than 35 percent. Similarly, mergers 
generally will not be challenged on the basis of concems relating to the inter- 
dependent exercise of market power, where the share of the market accounted 
for by the largest four firms in the market post-merger would be less than 65 
percent. Notwithstanding that market share of the largest four firms may exceed 
65 percent, the Director generally will not challenge a merger on the basis of 
concerns relating to the interdependent exercise of market power where the 
merged entity’s market share would be less than 10 percent. These thresholds 
merely serve to distinguish mergers that are unlikely to have anticompetitive con- 
sequences from mergers that require further analysis, of various qualitative 
assessment criteria such as those highlighted in section 93. No inferences 
regarding the likely effects of a merger on competition are drawn from evidence 
that relates solely to market share or concentration. In all cases, an assessment of 
market shares and concentration is only the starting point of the analysis. 


The Guidelines then address the seven qualitative assessment criteria specifically 
mentioned in section 93 of the Act, together with two additional criteria that are 
often important to consider. As is the case with high market share and 
concentration, the presence of impediments to new competition that would 
impose on entrants a significant cost disadvantage, irrecoverable costs, or time 
delays is generally a necessary, but not sufficient precondition to a finding that 
competition is likely to be prevented or lessened substantially. In the absence of 
such impediments, a significant degree of market power generally cannot be 
maintained. Where future entry or expansion by fringe firms within the market 
would likely occur on a sufficient scale within two years to ensure that a material 
price increase could not be sustained beyond this period in a substantial part of 
the relevant market, the Bureau would likely conclude that the merger does not 
require enforcement action. 


Similarly, information relating to either the failing firm or the effective remaining 
competition factors can be sufficient to warrant a decision not to challenge a 
merger. In cases where one of the merging parties is likely to exit the market in 
absence of the merger, and there are no alternatives to this exit that would result 
in a materially higher degree of competition than if the merger proceeded, the 
merger will generally not be found to be likely to contravene the Act. Likewise, 
where the degree of effective remaining competition that would remain in the 
market is not likely to be reduced, the merger likely will not be challenged. 


VERTICAL AND CONGLOMERATE MERGERS 


At the end of Part 4, the Guidelines address vertical and conglomerate mergers. 
Such transactions rarely present sufficient grounds for enforcement action. 
Nonetheless, the Guidelines describe two limited situations where a vertical trans- 
action may prevent or lessen competition substantially, and one circumstance 
where a “conglomerate” merger may do so. In each of these three situations, the 


potential anticompetitive effect of the merger is horizontal. 


THE EFFICIENCY EXCEPTION 


In Part 5, the Guidelines address in detail the approach taken to the efficiency 
exception provisions of section 96. These provisions become operative where a 
merger has been found to be likely to substantially prevent or lessen competition. 
The review of submissions relating to efficiency gains focuses primarily upon 
quantifiable production related efficiency gains. However, qualitative dynamic 
efficiencies can in certain circumstances also receive significant weight. The total 
efficiency gains that would not likely be attained if the merger did not proceed are 
balanced against the effects of any prevention or lessening of competition likely to 
be brought about by the merger. The focus of the evaluation of the magnitude of 


SS ee 


these anticompetitive effects is upon the part of the total loss likely to be incurred 
by buyers or sellers that is not merely a transfer from one party to another but 
represents a loss to the economy as a whole, attributable to the diversion of 


resources to lower valued uses. 


PROCESS MATTERS 


Finally, in Part 6 the Guidelines briefly address various process related 
considerations such as timing, prenotification, confidentiality, information 
exchanges between merging parties and the relationship between the review 
processes of the Bureau and Investment Canada. 


PART 1 DEFINITION OF “MERGER” 


PART 1 
THE DEFINITION OF “MERGER” 


Section 91 of the Act defines a “merger” in terms of 


"... the acquisition or establishment, direct or indirect, by one or more persons, whether by 
purchase or lease of shares or assets, by amalgamation or by combination or otherwise, of 
control over or significant interest in the whole or a part of a business of a competitor, 
supplier, customer or other person.” 


These words are broad enough to cover any manner in which control over, or a 
significant interest in, the whole or a part of a business of another person is 
acquired or established. With respect to corporations, “control” is defined in 
section 2(4) of the Act to mean de jure control, i.e., a direct or indirect holding of 
more than 50 percent of the votes that may be cast to elect directors of the 
corporation, and which are sufficient to elect a majority of such directors. 
However, the Act provides no guidance with respect to the meaning of the words 
“significant interest”. Given that the Act is concerned with the market behaviour 
of firms, it is the Bureau’s position that a “significant interest” in the whole or a 
part of a business is held when one or more persons have the ability to materially 
influence the economic behaviour (e.g., decisions relating to pricing, purchasing, 
distribution, marketing or investment) of that business or of a part of that 
business. Given the range of management and ownership structures which exist, 
a determination of whether a significant interest is likely to be acquired or 
established can only be made on a case by case basis. 


A significant interest in a corporation may be found to exist when one or more 
persons, directly or indirectly, hold enough voting shares: 


(i) to obtain a sufficient level of representation on the board of directors of the 
corporation to materially influence that board; or 


(ii) to block special or ordinary resolutions of the corporation. 


In the Bureau’s experience, direct or indirect ownership of less than 10 percent of 
the voting shares of a corporation has generally been found not to constitute 
ownership of a “significant interest” in the corporation. Inferences are difficult to 
make about situations which result in a direct or indirect holding of between 10 
percent and 50 percent of the voting shares of a corporation. However, within this 
range, a much greater level of voting interest is ordinarily required to materially 
influence a private company than a widely held public company. In recognition of 
this, the prenotification requirements of Part IX of the Act pertaining to private 
and public corporations are triggered at the 35 percent and 20 percent thresholds, 


respectively. ! 


| The prenotification provisions, which apply to high transaction-value mergers involving large firms are 
discussed in part 6.2 below. 
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A significant interest can also be acquired or established pursuant to shareholder 
agreements, management contracts and other contractual arrangements involving 
corporations, partnerships, joint ventures, combinations and other entities. In 
addition, loan, supply and distribution arrangements that are not ordinary course 
transactions and that confer the ability to influence management decisions of 
another business may constitute a “merger” within the meaning of section 91. 
Asset transactions that generally fall within the scope of section 91 include the 
purchase or lease of an unincorporated division, a plant, distribution facilities, a 


retail outlet, a brand name or intellectual property rights. 


Persons already holding a significant interest in the whole or a part of a business 
may trigger the merger provisions of the Act by acquiring or establishing a 
significantly greater ability to influence the economic behaviour of the business. 
Therefore, movement from a minority, yet significant, interest to control would 
likely be found to constitute a merger. A merger can occur both at the time of the 
purchase of convertible debentures, non-voting shares or options and at the time 


of their conversion or their exercise.2 


Section 91 is broad enough to cover horizontal, vertical and conglomerate 
transactions. These Guidelines focus primarily on horizontal mergers. The two 
limited situations in which a vertical merger may prevent or lessen competition 
substantially, and the single situation in which a conglomerate merger may do so, 
are discussed in parts 4.11 and 4.12 of the Guidelines. Transactions that fall within 
the scope of section 91 because one company may directly or indirectly obtain the 
ability to elect a sufficient number of directors to the boards of directors of two 
competitors to materially influence these boards, or because representatives of 
two competitors respectively may be able to materially influence the board of 
directors of a third company, will be assessed in terms of whether competition is 
likely to be substantially prevented or lessened in the market in which the two 
competitors compete. In either case, concerns will generally not be presented if 
the board representation pertaining to one of the competitors is solely through 
“independent” directors, e.g., persons who are not employees, executives or 
members of the board of directors of the company being represented, and who do 
not have any other interest in that company. 


+ However, the prenotification provisions would only be triggered upon conversion or exercise, provided that 
the thresholds discussed in part 6.2 are exceeded. 


PART 2 THE ANTICOMPETITIVE THRESHOLD 


PART 2 
THE ANTICOMPETITIVE THRESHOLD 


2.1 OVERVIEW 


The anticompetitive threshold for mergers is set forth in section 92(1) of the Act, 
which provides that the Tribunal may make an order in respect of a merger? 
where it finds that the merger “prevents or lessens, or is likely to prevent or 
lessen, competition substantially”. 


A prevention or lessening of competition can only result from a merger where 

the parties to the merger are, or would likely4 be, able to exercise a greater degree 
of market power, unilaterally or interdependently with others, than if the merger 
did not proceed.> 


Market power refers to the ability of firms to profitably influence price,¢ quality, 
variety, service, advertising, innovation or other dimensions of competition in the 
manner described below. In evaluating whether the market power of the merging 
parties is likely to be greater than if the merger does not proceed, the focus is 
normally on the price dimension of competition. Specifically, an assessment is 
made of whether prices would likely be higher than if the merger did not 
proceed. Alternatively, where the concern is with market power on the buying 
side, the focus of the assessment is upon whether the merger is likely to confer 
upon the merged entity, acting unilaterally or interdependently with others, an 
ability to depress the prices it pays to sellers to a level that is below the price that 
would likely prevail in absence of the merger.” To simplify the discussion, these 
Guidelines will focus solely on the price effects of a merger between sellers. 
However, where there is a significant level of non-price competition in a market 
that is defined in terms of either buyers or sellers, an assessment will be made of 
whether the exercise of market power is likely to result in lower benefits provided 
by this form of rivalry than if the merger did not proceed. 


3 All references to “merger” in these Guidelines include a “proposed” merger. 

4 In the Director’s view, the word “likely” means “probably”, and not “possibly”. Therefore the word “likely” 
connotes “probably” throughout this document. 

5 Where the Director is concerned with only a part of a merger, or where a remedial order with respect to only 
part of a merger would sufficiently address the Director’s concerns, then the comparison would be between 
the market power that would likely be exercised if no order were made and that which would likely be exer- 
cised if an order were made in respect of part of the merger. Future references in this document to the 
making of an order in respect of a merger should be taken to include the making of an order in respect ofa 
part of a merger. 

6 The assessment of the likely price effects of a merger generally involves an assessment of the merger’s likely 
effect on output. Output and price may also be affected by anticompetitive effects of a merger on non-price 
dimensions of competition. 

7 However, a merger which simply enables a buyer to gain volume discounts that are, or would be, available to 
others who purchase similar quantities would not, on this ground alone, be considered to be anticompetitive. 
The same may be true where a merger is likely to enable buyers to offset the exercise of market power by 
sellers in the upstream market. 3 
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Where a merger is not likely to have adverse market power effects, it generally 
cannot be demonstrated that competition is likely to be adversely affected as a 
result of the merger, notwithstanding that the merger might have additional 
implications for other industrial policy objectives. 


2.2 LESSENING COMPETITION 


A merger can lessen competition in two different ways. The first is where it is 
likely to enable the merged entity to unilaterally raise price in any part of the rele- 
vant market. The second is where it is likely to bring about a price increase as a 
result of increased scope for interdependent behaviour in the market. To date, 
most of the mergers that the Director has concluded would likely have prevented 
or lessened competition substantially have raised concerns about the ability of the 
merging parties to unilaterally raise prices. Interdependent behaviour includes an 
explicit agreement or arrangement with respect to one or more dimensions of 
competition, as well as other forms of behaviour that permit firms to implicitly 
coordinate their conduct, e.g., through facilitating practices, the interplay of 


market signals, or conscious parallelism.’ 


2.3 PREVENTING COMPETITION 


Similarly, competition can be prevented by conduct that is either unilateral or 
interdependent. Competition can be prevented as a result of unilateral behaviour 
where a merger enables a single firm to maintain higher prices than what would 
exist in absence of the merger, by hindering or impeding the development of 
increased competition. For example, the acquisition of an increasingly vigorous 
competitor in the market or of a potential entrant would likely impede the 
development of greater competition in the relevant market. Situations where a 
market leader pre-empts the acquisition of the acquiree by another competitor, or 
where a potential entrant acquires an existing business instead of establishing 
new facilities, can yield a similar result. 


Competition can also be prevented where a merger will inhibit the development 
of greater rivalry in a market already characterized by interdependent behaviour. 
This can occur, for example, as a result of the acquisition of a future entrant or of 
an increasingly vigorous incumbent in a highly stable market. 


8 In DIR v. Imperial Oil et al, (CT - 89/3, #390, January 26, 1990), the Tribunal observed that the two issues that 
should be “the focus of attention in any merger case (are): possible emergence of a dominant firm; (and) 
enhanced ability for tacit collusion”. (p.54). Earlier in the same decision it observed: 


“(One of the experts for the respondent) set out what he considered to be the two possible anti- 
competitive effects which the Tribunal should focus upon in considering any merger: whether the 
merger would lead to the merged firm acquiring a dominant market position; whether the merger 
would enhance the ability of firms in the market (in an oligopolistic situation) to engage in various 
implicit forms of collusion (with respect to price, market share, etc.). No one disputed the appropri- 
ateness of (this) conceptual framework...(p.36).” 


Cf. DIR v. Air Canada et al, (1989) 27 C.P.R. (3d) 476 at 498, where the Tribunal observed: “It is generally 
accepted that where there are only two major competitors in a market there is increased opportunity to 
engage in collusive behaviour’. 


a 


PART 2. THE ANTICOMPETITIVE THRESHOLD 


2.4 SUBSTANTIALITY 


In assessing whether competition is likely to be prevented or lessened 
substantially, the Bureau generally evaluates the likely magnitude, scope and 
duration of any price increase that is anticipated to arise as a result of a merger. In 
general, a prevention or lessening of competition will be considered to be 
“substantial” where the price of the relevant product is likely to be materially 
greater, in a substantial part of the relevant market, than it would be in the 
absence of the merger;? and where this price differential would not likely be elim- 
inated within two years!° by new or increased competition from foreign or 
domestic sources. What constitutes a “materially greater” price varies from 
industry to industry, and may be a differential that is less than the “significant” 
price increase that is postulated for the purpose of market definition. 


9 This price differential will be referred to as “a material price increase” for the remainder of these Guidelines. 
Given that relevant markets are ordinarily defined on the basis of a 5 percent test, price increases of 5 percent 
or greater will occur across the entire relevant market, whereas lesser price increases may occur in only a part 
of the relevant market. 

10 Cf., note 45. 
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PART 3 
MARKET DEFINITION 


3.1 CONCEPTUAL FRAMEWORK 


The first stage in the Bureau’s review of a merger involves identifying the relevant 
market or markets in which the merging parties operate. In merger analysis, 
relevant markets are defined by reference to actual and potential sources of 
competition that constrain the exercise of market power. As a general principle, it 
cannot be assumed that the products of merging parties are in the same relevant 
market, even where there appears to be some overlapping of the products that 
they sell and of the geographic areas in which they operate. It may be that the 
“overlap” is such that the constraining influence exercised by one of the merging 
parties is not sufficient to warrant including the two firms in the same relevant 
market. 


Conceptually, a relevant market for merger analysis under the Act is defined in 
terms of the smallest group!! of products and smallest geographic area in relation 
to which sellers, if acting as a single firm (a “hypothetical monopolist”) that was 
the only seller of those products in that area, could profitably impose and sustain 
a significant and nontransitory price increase above levels that would likely exist 
in the absence of the merger. 


The assessment of whether a significant and nontransitory price increase would 
likely be made unprofitable involves an examination of likely responses from 
sources of product and geographic competition, on both the demand and supply 
sides of the market. On the demand side, it is necessary to evaluate the extent to 
which: 


(i) buyers would likely switch to substitute products; and, 


(ii) buyers would likely switch to the same product sold in other areas. On the 
supply side, it is necessary to evaluate the extent to which: 


(iii) new entry would likely occur through the construction of facilities,!2 or as a 
result of sellers of other products adapting existing facilities, to commence 
production!3 of the product or a substitute; and, 


(iv) sellers of the product or of a substitute who are located in distant areas 
would likely divert their product into the area in question. 


11 A market may also consist of a single homogeneous product. 
12. This particular supply response is considered subsequent to market definition, in the assessment of 
ease of entry. 
13. The word “production” is employed for simplicity. The supply responses contemplated throughout these 
Guidelines are not confined to manufacturers. For example, a wholesaler that does not carry a particular 
product may begin to do so in response to a significant and nontransitory price increase. 7 
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In most contexts, the Bureau considers a 5 percent price increase to be significant, 
and a one year period to be nontransitory. However, a different price increase or 
time period may be employed where the Director is satisfied that the application 
of the 5 percent or one year thresholds would not reflect market realities.!4 For 
example, a larger price increase may be required where rigid application of the 5 
percent threshold would fail to identify an obvious horizontal relationship 
between the merging parties. Situations where a 5 percent price increase 
involving products purchased by consumers would be measured in cents rather 
than in dollars occasionally fall within this category. Conversely, a lower 
postulated price increase may be appropriate where the products are particularly 
good substitutes for one another, relative to other substitutes.The price in relation 
to which the increase is postulated is the price that would likely prevail in the 
absence of the merger.!> 


The potential constraining influence of competition from sellers who would not 
likely respond to the postulated price increase in the relevant market within the 
postulated period of time!¢ is considered subsequent to market definition, in 
connection with the assessment of future entry into the market. For the purposes 
of assessing what would likely occur over a nontransitory period in response to 
the threshold price increase, it is assumed that buyers and sellers in the industry 
immediately become aware of the price increase. 


Markets are typically defined in terms of the smallest group of products and 
geographic area in relation to which a significant and nontransitory price increase 
can be profitably!” imposed, because this is generally where a merger is most like- 
ly to adversely affect competition. However, circumstances may arise in which it 
will be appropriate to define broader markets. For example, an exception to the 
smallest market principle may be made to include product or geographic 
substitutes on the fringe of the market that would not likely be able to constrain a 
significant and nontransitory price increase by the hypothetical monopolist, but 


14 The objective of market definition is to define the smallest market in which a substantial prevention or 
lessening of competition would be possible. A 5 percent threshold is generally sufficient for this purpose. In 
the course of reviewing particular mergers, Bureau staff may request information about likely responses to 
larger price increases in order to gain a better appreciation of market dynamics and of the nature of the 
responses that would be elicited by a 5 percent price increase. Cf. part 2.4 of these Guidelines. 

15 The “significant” price increase postulated is therefore net of inflation and other common variables. 

16 A period of less than one year is not generally considered to be appropriate for the purpose of defining 
markets, because even sellers of products that actually constrain the ability of the respective merging parties 
to raise a price above the prevailing pre-merger level may require several months to recognize and respond to 
an attempted price increase. A period longer than one year is not generally considered to be appropriate 
because sellers that would require more than this amount of time to respond to an increase in the price of a 
product generally do not exercise a significant constraining influence on the price of that product. 

17 This condition ensures that markets will not be defined around narrow segments consisting of products 
purchased by buyers who would not be willing to switch to another source of supply in the event of a 
significant and nontransitory price increase, but who either cannot be identified by sellers in the market or 
cannot be subjected to price discrimination confined to them alone. In such cases, it can be expected that sell- 
ers will not risk losing greater profits earned on sales to buyers who would likely switch, by attempting to 
reap additional profits from buyers who would not likely switch. For the purposes of its analysis, the Bureau 
assumes that there is no price regulation. 
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that obviously compete, as a matter of commercial reality, with the products in 
the relevant market. 


In some circumstances, sellers!8 can identify and discriminate against particular 
buyers within a relevant market who would not likely switch to product or 
geographic substitutes available elsewhere within the relevant market, in 
response to a significant and nontransitory price increase. Where sellers could 
profitably impose a significant and nontransitory price increase in relation to 
customized products or products sold in specific geographic areas, additional, 
narrower, relevant markets, consisting of these products, may be defined.!° 
Examples of buyers who may be particularly susceptible to such discrimination 
include buyers who do not purchase in sufficiently large quantities to justify 
switching to a more distant source of supply; and buyers who would incur 
substantial retooling, repackaging or marketing costs, if forced to switch to a 
substitute product. For price discrimination to be successful, it cannot be possible 
for other buyers to arbitrage by profitably purchasing and reselling to the buyers 
who may be the subject of discrimination. 


In general, the base price that is employed in postulating a significant and 
nontransitory price increase is whatever is ordinarily considered to be the price of 
the product at the stage of the industry (e.g., manufacturing, wholesale, retail) 
being examined. This is typically the cumulative value of the product, inclusive of 
the value added (mark-up) at the industry level in question. However, in certain 
industries, the value added is billed as a separate fee, and no mark-up is applied to 
the product in relation to which the service (or other value added) is performed. 
In such cases, the price increase will usually be postulated in relation to the fee. 
Situations where there is no standard industry billing practice, or generally 
recognized base price, will be considered on a case by case basis. Where a merger 
would likely lead to an increase in the cumulative or value added price, but not to 
an increase in the price at which the product is ultimately purchased by 
consumers, this fact will be taken into account subsequent to the market 
definition stage, in the exercise of the Director's discretion to challenge the 
merger. A similar approach is taken where an increase in the price of an 
intermediate product would not likely translate into an increase in the price of the 


downstream product. 


18 As is indicated in part 2.1 of these Guidelines, a merger can also raise concerns about market power on the 
buying side. In such a case, the term “hypothetical monopsonist” would be substituted for “hypothetical 
monopolist”, and “significant and nontransitory price decrease” would be substituted for “significant and 
nontransitory price increase”. 

19 For example, in one case Bureau staff concluded that glass containers competed in a broad relevant market 
that included various other rigid wall containers, such as aluminum and steel cans, and certain types of 
plastic containers. However, within this relevant market, Bureau staff found that there were several addition- 
al, narrower relevant markets, consisting of customized products such as wine bottles, pickle jars and soluble 
coffee jars. It was determined that purchasers of these products could be the subject of price discrimination, 
because they would not be prepared to switch to an alternative rigid wall packaging product in the event of a 
5 percent price increase with respect to their customized glass containers. As employed here, the term “price 
discrimination” means a sale of the relevant product to two or more different purchasers at two or more 
different prices. This is broader than what is contemplated by section 50(1)(a) of the Act. 9 
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Although the approach to delineating the product and geographic bounds of the 
market is addressed in two distinct discussions below, sources of product and 
geographic competition must be considered together, because they are interacting 


dimensions of one market.20 


3.2 THE PRODUCT DIMENSION 


3.2:1 GENERAL APPROACH 


The following approach to relevant market analysis is applied separately to each 
of the products in relation to which the merging parties appear to compete or are 
likely to compete. The analysis of the product scope of specific relevant markets 
commences by focussing upon what would happen if one of the merging parties 
attempted to impose a significant and nontransitory price increase in relation to 
the product. If the price increase would likely cause buyers to switch their 
purchases to other products in sufficient quantity to render the price increase 
unprofitable, the product that is the next best substitute2! will be added to the rel- 
evant market. The Bureau will then ask what would happen if the seller of this 
product and the merging party in question, acting as a hypothetical monopolist, 
attempted to impose a significant and nontransitory price increase with respect to 
the two products in the group. The process of adding the product that is the next 
best substitute for the products already included within the market continues 
until it would be possible for the sellers of these products, acting as a hypothetical 
monopolist, to profitably impose and sustain a significant price increase for a non- 
transitory period of time. 


32:2 EVALUATIVE CRITERIA 


In assessing the nature and magnitude of likely supply and demand responses to a 
future price increase in the context of particular cases, all relevant information is 
considered. However, particular weight is given to the factors highlighted below, 
which provide indirect evidence of substitutability. Direct evidence, in the form of 
statistical measures of cross-elasticities of demand and supply, is rarely available. 
In some situations, the results of the analysis of each of these factors are not 
consistent with a single conclusion. When this occurs, an attempt is made to 
arrive at the market definition that is most supportable by the available 
information. 


20 To illustrate, it may be that the sellers who are being considered as the sole seller of product A in area X could 
not profitably impose and sustain a significant and nontransitory price increase, due to the existence of an 
additional seller of product A in area Y and/or due to the existence of a seller of product B in area X. In order 
to determine whether the market should be expanded to include product A, from area Y, and/or product B, 
from area X, these sources of competition must be assessed together. If the latter is the next best substitute for 
product A in area X, the relevant market will be expanded solely in product terms, whereas if the former is 
the next best substitute, the relevant market will be expanded in geographic terms only. If the market is 
ultimately expanded to include both products, and the presence of the next best substitute, product C in area 
Z, would prevent the postulated 5% price increase from being profitably imposed, then the market would 
have to be expanded in both geographic and product terms. 

21 The Director considers the “next best substitute” to be the product that would account for the largest percent- 
age of the volume that would be lost by the hypothetical monopolist. 
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3.2.2.1 Views, Strategies, Behaviour and Identity of Buyers — The views, strategies 
and behaviour of buyers are often among the most important sources of 
information considered in the assessment of whether buyers will likely switch to 
another product in the event of the postulated significant and nontransitory price 
increase. What buyers state they are likely to do, what they have done in the past, 
and their strategic business plans, often provide a reliable indication of whether 
the postulated price increase is likely to be imposed and sustained. Where buyers 
have not substituted product B for product A in the past, and indicate that they 
would not likely do so in the event of the price increase, it may be inappropriate 
to conclude, on the basis of hypothetical considerations, that these products 
compete in the same relevant market. The same can be true where two products 
are sold to buyers that have distinct characteristics, e.g., where product A is sold to 
consumers and product B is sold to businesses. 


3.2.2.2. Trade Views, Strategies and Behaviour — Helpful information regarding histori- 
cal and likely future developments in the relevant market is often provided by 
third parties knowledgeable about the industry, such as persons who supply the 
sellers of the relevant product. Similarly, industry surveys often provide data that 
assists the analysis. Another source of useful information is the past behaviour of 
the merging parties, or others who sell the relevant product, in relation to other 
products that are alleged to provide a significant constraining influence. For 
example, modifications to product design or packaging that follow similar 
developments made to a second product may suggest that the two products are in 


the same relevant market. 


3.2.2.3. End Use — The extent to which two products are functionally interchangeable in 
end use is an important source of information regarding whether substitution 
between them is likely to occur. Indeed, functional interchangeability is generally 
a necessary, but not a sufficient, condition that must be met for two products to 
warrant inclusion in the same relevant market. Products that are purchased for 
similar end uses may be in the same relevant market notwithstanding the fact 
that they have very different physical characteristics, e.g., matches and disposable 


lighters. 


Two products are more likely to be found to be in separate relevant markets as the 
difference between their prices increases or as their individual end uses are, or are 
perceived to be, more unique. For example, premium products such as gold 
plated lighters, luxury cars and writing instruments may be found to be in 
separate relevant markets from discount lighters, compact cars and disposable 
pens, respectively, notwithstanding that the premium and discount products have 


similar end uses. 
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3:2.2;9 


3.2.2.6 


Physical and Technical Characteristics — Although two products with unique 
physical or technical characteristics may be found to be in the same relevant 
market on the basis of functional interchangeability, such products are often 
found to be in separate relevant markets. In general, the greater is the value that 
buyers place on the actual or perceived unique physical or technical 
characteristics of a product, the more likely it is that the product will be found to 
be in a distinct relevant market. Product warranties, post-sales service, order turn- 
around time, etc., are all included in the bundle of characteristics that make up a 


product. 


Switching Costs — Notwithstanding that two products may be functionally inter- 
changeable, it is important to assess the extent to which the transaction costs 
which buyers would have to incur in order to retool, repackage, adapt their 
marketing, breach a supply contract, learn new procedures, etc., are likely to be 
sufficient to render switching unlikely in response to a significant and 
nontransitory price increase. In addition, account is taken of the extent to which 
failure of the product to satisfy expectations or to perform as expected would 
impose significant costs on the buyer, and of whether the risk associated with 
incurring these costs is likely to render switching unlikely in response to a 
significant and nontransitory price increase. Such costs could include damage to 
the buyer’s reputation as a reseller, or the expense of shutting down an entire 
production line as a result of failure of a product that is a component in this line. 


It is also important to consider whether buyers place such a premium on sourcing 
a full line of products that sellers of only one of these products would not be able 
to constrain a significant and nontransitory price increase imposed by the full line 
supplier in relation to that product alone. 


Price Relationships and Relative Price Levels — The absence of a strong 
correlation in price movements between two products over a significant period of 
time immediately prior to a merger generally suggests that the products are not in 
the same relevant market. Conversely, a high correlation in the price movements 
of products A and B is often indicative of significant competition between these 
products. However, the correlation may be attributable to price changes in 
common inputs, inflation, pricing policies of multi-product firms, or other 
variables that cannot be said to suggest the presence of a high degree of 
substitutability. Accordingly, it will generally be necessary to determine whether 
parallel price movements can be explained by one or more of these reasons, 
before this source of information will be considered to be indicative of significant 
competition between A and B. 


Similarly, a determination will be made of the extent to which historical price 
responses suggests that sellers of product B are likely to constrain the postulated 
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significant and nontransitory price increase in relation to product A. Where it can 
be established that the sellers of product B have this ability, a further issue that 
must be addressed is the likelihood that they will employ it in the manner 
described in part 3.21 of these Guidelines. The persuasiveness of information with 
respect to price movements and levels is often reduced by the difficulty associated 


with ascertaining the net price at which sales are actually transacted. 


3.2.2.7 Cost of Adapting or Constructing Production Processes, Distribution and 
Marketing — In assessing the extent to which sources of potential competition 
exercise a constraining influence on the pricing of products sold within the 
relevant market, account must be taken of sellers who do not actually produce 
the relevant product, but who have facilities that could be adapted to produce the 
relevant product. Where it can be established that such a seller would likely adapt 
its existing facilities to produce the relevant product in sufficient quantities to con- 
strain a significant and nontransitory price increase in the relevant market, this 
source of competition will generally be included within the relevant market.?2 
However, potential competition from sellers who could produce the relevant 
product by adapting facilities that are actually producing another product will not 
be assessed at the market definition stage of the assessment of the merger where: 


(i) sucha seller would likely encounter significant difficulty distributing or 
marketing the relevant product; or, 


(ii) mew production or distribution facilities would be required to produce and 
sell on a significant scale. 


In these circumstances, this source of competition will instead be considered 
subsequent to the delineation of the relevant market, in assessment of the 
likelihood of future entry pursuant to section 93(d) of the Act. These and related 
matters are discussed in greater detail in part 4.6 below. 


A similar approach is taken where a vertically integrated seller that produces a 
product entirely for its own internal use as an input into, or component ofa 
downstream product, clearly exercises a constraining influence on the relevant 
market. The products of these sellers will generally be included within the 


relevant market unless: 


(i) these sellers would likely encounter significant difficulty diverting 
production away from their downstream needs, or in distributing or 
marketing the product in the relevant market; or, 


22 Jt is important to recognize that the product actually produced by this potential competitor is not included 
within the market. For example, if a gadget producer would likely divert sufficient production capacity away 
from the manufacture of gadgets to the manufacture of widgets to render unprofitable a significant and non- 
transitory price increase by a hypothetical monopolist of widgets, the widget market is not expanded to 
include gadgets. Rather, this source of potential competition from the gadget seller is included in the widget 
market. However, the difficulty associated with accurately estimating the gadget seller’s future sales of 
widgets or allocation of capacity is such that a market share cannot reasonably be attributed to this future 
production. Accordingly, it must be recognized that the market shares attributed to sellers whose products are 
actually sold within the relevant market, (e.g., widgets, in the above example), will overstate the relative 
market position of these sellers in such circumstances. , 3 
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3.2.2.8 


3.3 
3.3.1 


(ii) they would likely have to make a substantial investment to expand their 
existing production facilities to produce and sell on a significant scale. 


The same approach is adopted in the assessment of other situations where a firm’s 
production has historically been allocated entirely to specific buyers. In assessing 
the constraining influence of vertically integrated sellers, an evaluation will be 
made of whether the potential for increased downstream production by the 
vertically integrated seller of the product in which the relevant product is 
embodied exercises a significant constraining influence on actual sellers of the rel- 


evant product. 


Existence of Second Hand, Reconditioned or Leased Products — Where the 
availability of second hand, reconditioned, refurbished, recycled or leased 
products would prevent the postulated significant and nontransitory price 
increase from being profitably imposed, this will be taken into account at the mar- 
ket definition stage, in the manner described in part 3.2.1. 


THE GEOGRAPHIC DIMENSION 


THE GENERAL APPROACH 


The following approach to defining the geographic scope of relevant markets is 
applied separately to each location at which the merging parties sell the relevant 
product. It is not uncommon to find that a single firm competes in several distinct 
relevant geographic markets, e.g., parts of a city, a region, a province, Canada, 
North America or the world. The Bureau begins the process of defining the 
geographic bounds of specific relevant markets by asking what would happen if 
one of the merging parties attempted to impose a significant and nontransitory 
price increase at the location where it sells the relevant product. If this price 
increase would likely cause buyers to switch a sufficient quantity of their purchas- 
es to products sold at other locations to render the price increase unprofitable, the 
Bureau will add to the relevant market the location at which the sale of the 
relevant product is the next best substitute for sales at the location of the merging 
party in question. It will then ask what would happen if the seller at this second 
location and the merging party in question, acting as a hypothetical monopolist, 
attempted to impose a significant and nontransitory price increase at the two loca- 
tions. The process of adding the location at which the sale of the relevant product 
is the next best substitute for sales within the tentatively defined relevant market 
continues until it would be possible for a seller located within the relevant 
market, acting as a hypothetical monopolist, to profitably impose and sustain a 
significant and nontransitory price increase. 
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3.3.2 EVALUATIVE CRITERIA 


3.3.2.1 Views, Strategies, Behaviour and Identity of Buyers — The discussion in part 
3.2.2.1 of the importance of information relating to the views, strategies, past 
behaviour and identity of buyers is equally applicable to the analysis of the 
geographic scope of relevant markets. Moreover, it is important to assess the 
extent to which considerations relating to convenience influence what buyers are 
likely to do in the event of the postulated significant and nontransitory price 
increase. This is particularly so in the case of service industries, the products of 
which often cannot be arbitraged. 


3.3.2.2 Trade Views, Strategies and Behaviour — Helpful information regarding histori- 
cal and likely future developments in the relevant market is often provided by 
third parties who are knowledgeable about the industry, such as persons who 
supply the sellers of the relevant product. Similarly, industry surveys often 
provide data that assists the analysis. An additional source of useful information is 
the extent to which persons who sell the relevant product in one area respond to 
changes in the price, packaging, servicing, etc., of the relevant product in a second 
area. The extent to which distant sellers are taken into account in business plans, 
marketing strategies and other documentation can be a further source of 
important information. 


3.3.2.3 Switching Costs — See section 3.2.2.5 above and section 3.3.2.4 below. 


3.3.2.4 Transportation Costs — Transportation costs ordinarily play a central role in the 
delineation of the geographic scope of relevant markets. In general, where the 
price in a distant area, plus the cost that would be incurred to transport the 
product to the relevant geographic area, exceeds the price in the latter area plus 
the postulated a significant and nontransitory price increase, the products of 
sellers located in the distant area will not be included in the relevant market.?> 


Where prices in a distant area have historically exceeded prices in the relevant 
geographic area by more than transportation costs, this is usually a good 
indication that the two areas are in separate relevant markets, for reasons that go 
beyond transportation costs. However, it may not be conclusive, because the 
postulated significant and nontransitory price increase in the relevant market may 
elevate prices to a level above the distant price plus transportation costs. In this 
case, and absent evidence suggesting other reasons why the distant supplier 
would not likely commence sales in the relevant market, it will generally be 


assumed that the supplier would likely do so. 


Where prices in a distant area have been historically lower than prices in the 
relevant geographic area by an amount which exceeds transportation costs, this is 
usually a good indication that the distant area is in a separate relevant market, for 


23 It is recognized that distant firms that have excess capacity may in certain circumstances be willing to ship to 
another market when the net price received is less than the price in their own market. Cf., note 30 below. 
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3.3.2.5 


3.3.2.6 


3.3.2.7 


reasons that go beyond transportation costs. However, it may be that these 
additional reasons, together with transportation costs, would not be sufficient to 
prevent distant suppliers from constraining the further increase in the price differ- 
ential that would be brought about by the postulated significant and 
nontransitory price increase. Where this would likely be the case, the relevant 
market would have to be expanded to account for this source of competition. 


Local Set-up Costs — In assessing the extent to which sellers of the relevant 
product in a second area are likely to respond to the postulated significant and 
nontransitory price increase in the relevant geographic area, it is necessary to 
evaluate the extent to which they would face non-recoverable local set-up costs, 
e.g., warehouse requirements, a direct-store-delivery network, marketing costs, 
the need to hire local salespersons, and the costs associated with obtaining local 
regulatory approval. These and related matters are further discussed in part 4.6 
below. 


Particular Characteristics of the Product — In assessing whether distant 
suppliers are likely to divert the relevant product to the relevant geographic area 
in response to the postulated significant and nontransitory price increase, it is 
important to examine whether the particular product would not likely be 
transported into the relevant market because of fragility, perishability, etc. 


Price Relationships and Relative Price Levels — The absence of a strong 
correlation in price movements of the relevant product in two distinct geographic 
areas over a significant period of time immediately prior to a merger generally 
suggests that the two regions are not in the same relevant market. Conversely, a 
high correlation in the price movements of the relevant product in two different 
areas is often indicative of significant competition between these products. 
However, the correlation may be attributable to price changes in common inputs, 
inflation, pricing policies of multi-market firms, or other variables that cannot be 
said to suggest the presence of a high degree of substitutability. Accordingly, paral- 
lel price movements will generally be examined to determine whether they can 
be explained by one or more of these reasons, before they are considered to be 
indicative of significant competition between sellers in the two areas. 


In addition, an attempt will be made to determine the extent to which historical 
price responses accurately convey whether sellers in the second area are likely to 
constrain the future significant and nontransitory price increase in the area where 
the merging parties compete. The value of information on price movements and 
price levels is often undermined by difficulty in ascertaining the price at which 
sales are actually transacted. 
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3.3.2.8 Shipment Patterns — Significant shipments of the relevant product from a 
second area into the area in relation to which a significant and nontransitory price 
increase is being postulated generally suggest that the second area is in the 
relevant market. However, past trading patterns can be a poor indicator of the 
extent to which supply sources in the second area are likely to be able to 
constrain the ability of sellers in the first area to profitably increase prices. 
Information demonstrating significant shipments from the first area into the 
second, in and of itself, provides little information regarding the extent to which 
sellers in the first area are likely to be prevented from being able to profitably 
increase prices. The absence of significant shipments between two areas suggests 
that they are not in the same relevant market, yet cannot be relied upon as 
conclusively demonstrating this fact, because shipments from the second area into 
the first may commence in response to the postulated significant and nontransito- 
ry price increase. Sellers in the respective areas may have prevented buyers in 
their area from switching to the other area by keeping prices just below the level 
at which such switching would occur. 


3.3.2.9 Foreign Competition — In general, the principles articulated above will be 
applied in assessing both domestic and international sources of competition. 
Accordingly, when a source of foreign competition would likely constrain the pos- 
tulated significant and nontransitory price increase, it will be accounted for in one 
of two ways. Where it is clear that the entire area between the sales location of 
the merging party in question and the source of foreign competition being 
assessed belongs in the relevant market, the bounds of the market will be expand- 
ed beyond Canada to include the sales location of the foreign seller of the product 
being assessed. In such circumstances, market shares will be calculated in the 
same manner in which market shares of domestic firms are calculated.4 
Alternatively, when there are foreign sellers of the relevant product who are 
located between the Canadian border and the more distant source of foreign com- 
petition in question, and when these sellers would not likely prevent the postulat- 
ed price increase, the market will not be expanded beyond Canada. In such 
circumstances, the market share attributable to the products of the distant foreign 
seller in question will be calculated on the basis of its actual sales in the relevant 
market, and it will be recognized that the market share so calculated may not 
fully reflect the relative competitive significance of that competitor. (This 
approach is also adopted when the relevant market does not warrant being 
expanded to include the location of a distant seller located in Canada.) 


24 See part 4.2.2 below. 
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Where tariffs exist and the postulated significant and nontransitory price increase 
would not raise prices above the maximum level permitted by the tariff 
protection, the likely impact of foreign competition will generally be assessed 
subsequent to market definition. However, where the significant and nontransito- 
ry price increase would elevate prices above this level, foreign competition will be 
assessed in accordance with the general principles articulated in this part. The var- 
ious matters that are addressed in the assessment of foreign competition are 
discussed in part 4.3 below. 


PART 4 EVALUATIVE CRITERIA 


4.1 


PART 4 
EVALUATIVE CRITERIA 


OVERVIEW 


Several of the section 93 factors play a major role at the market definition stage. It 
is important to assess each one of them once the relevant market is defined. For 
example, as indicated in part 3.2.2.7, identifiable sources of potential production 
substitution are generally not included in the relevant market where: 


(i) significant difficulty would be encountered in distributing or marketing the 
relevant product; or, 


(ii) mew production or distribution facilities would be required to produce and 
sell on a significant scale. 


These sources of competition are considered subsequent to market definition, in 
terms of the section 93(d) assessment of likely future entry into the relevant 
market. 


Likewise, an assessment must be made of the likely role of sources of identifiable 
domestic or foreign potential competition that may have been excluded from the 
relevant market because it would not likely constrain a significant and 
nontransitory price increase by the hypothetical monopolist. The same is true 
with potential sources of domestic or foreign competition that cannot be 
identified, and that therefore cannot be included within the relevant market. The 
extent to which competition is likely to be provided by sources of competition 
that have not been included within the relevant market is pertinent not only to 
whether there will likely be a substantial prevention or lessening of competition, 
but also to how substantial the prevention or lessening of competition is likely to 
be. An analysis of the various factors discussed in parts 4.2 to 4.11 below may 
reveal that a merger is likely to raise price across the market by more than the 
significant level postulated for the purposes of market definition, for longer than 


two years. 


Moreover, the extent to which sellers of particular substitutes that have been 
included within the relevant market would likely be able to make their product 
“available” in increased quantities in response to an attempted material price 
increase by the merged entity must be examined pursuant to section 93(c). 
Similarly, an evaluation must be made, pursuant to section 93(d), of the barriers 
to expansion that would likely be faced by firms within the market in responding 


to a material price increase. 


Although it is important in every case to address the relevance of each of the 
factors highlighted in section 93 in assessing the effects that a merger is likely to 
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have on competition, some factors may have more importance than others. 
Indeed, the assessment of information relating to future entry [s.93(d)], business 
failure and exit [s.93(b)], or effective remaining competition [s.93(e)] may, in cer- 
tain circumstances, provide a sufficient basis, in and of itself, for concluding that a 
merger is not likely to prevent or lessen competition substantially. That is to say, 
this conclusion may be arrived at notwithstanding the existence of information 
that is, on balance, unfavourable to the merger in terms of each of the other 


factors that may be relevant under section 93. 


In general, the Director will conclude that a merger is not likely to prevent or 
lessen competition substantially where it can be established that, in response to 
the merger or to the exercise of increased market power resulting from the 
merger, sufficient entry into the relevant market would occur to ensure that a 
material price increase would not likely be sustainable in a substantial part of the 
relevant market for more than two years. Conversely, information indicating that 
barriers to entry are high cannot provide a sufficient basis, in and of itself, for con- 
cluding that a merger is likely to prevent or lessen competition substantially. 


The Director will also generally conclude that a merger is not likely to prevent or 
lessen competition substantially where one of the parties to the merger is likely to 
fail or exit the market if the merger in question does not proceed, and there are 
no alternatives to which the firm would likely turn, in the event of a challenge to 
the merger,25 which would likely result in a materially higher level of competition 
in the relevant market. 


Similarly, where it is clear that the level of effective competition that would 
remain is not likely to be reduced, this will generally justify a conclusion that 
enforcement action is not warranted. Conversely, although it may be concluded 
that information relating to this factor [s.93(e)] warrants a negative weighting, 
there are circumstances where such a conclusion may not lead to a finding that 
the merger is likely to prevent or lessen competition substantially. For example, 
the effects on competition that are likely to result solely from the elimination ofa 
vigorous and effective competitor [s.93(f)] may not be of sufficient magnitude to 
enable the Bureau to conclude that competition is likely to be substantially 
prevented or lessened, i.e., that there is likely to be a material price increase ina 
substantial part of the relevant market for at least two years. 


The importance attributed to the other assessment criteria generally varies consid- 
erably according to the facts of individual cases. In some cases, information 
relating to these factors may be given substantial weight. This is particularly so 
with foreign competition and the availability of acceptable substitutes. 


25 The various alternatives that must be assessed and dismissed as being unlikely before the Bureau will 


conclude that the market power effects that are likely to arise subsequent to the merger cannot be attributed 
to the merger are discussed in part 4.4 below. 
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4.2 MARKET SHARES AND CONCENTRATION 
4.2.1 GENERAL APPROACH 


Although information which demonstrates that market share or concentration 
will be high cannot provide a sufficient basis, in and of itself, to justify a 
conclusion that a merger is likely to prevent or lessen competition substantially, it 
is a necessary condition that must exist before such a finding can be made. Absent 
high post-merger concentration or market share, the effectiveness of remaining 
competition in the relevant market is generally such as to be likely to constrain 
the merged entity from acquiring, increasing or maintaining market power by 
reason of the merger. 


Accordingly, the Director generally will not challenge a merger on the basis that 
the merging parties will be able to unilaterally exercise greater market power than 
in the absence of the merger, where the post-merger market share of the merged 
entity would be less than 35 percent. Similarly, the Director generally will not 
challenge a merger on the basis that the interdependent exercise of market power 
by two or more firms in the relevant market will be greater than in the absence of 
the merger, where: 


(i) the post-merger share of the market accounted for by the four largest firms 
in the market would be less than 65 percent, or 


(ii) the post-merger market share of the merged entity would be less than 10 
percent.2 © 


These thresholds simply serve to identify mergers that are unlikely to have 
anticompetitive consequences from mergers that require a more qualitative analy- 
sis, before any conclusions regarding likely competitive impact can be reached. All 
else being equal, as market share and concentration increase above these 
thresholds, the potential increases for a merger to give rise to concerns about its 
likely effect on competition. However, in all cases, an assessment of market shares 
and concentration is only the starting point of the Bureau's analysis. 


In addition to the level of market shares or concentration in the relevant market, 
an assessment is made of the nature of market share distribution and the extent 
to which market shares have changed or remained the same over a significant 
period of time. Other things being equal, the likelihood that a single firm may be 
able to raise price increases as its individual market share increases, and as the dis- 
parity between its market share and the market shares of its competitors 
increases. Similarly, other things being equal, the likelihood that a number of 
firms may be able to bring about a price increase through interdependent 


26 Given that calculation of market shares is reasonably, but not entirely, accurate, and given that 
the Bureau’s definition of the market may differ from that of the parties, full information should 
be provided to the Bureau regarding the merger and its likely effect on competition, where either 
the anticipated four-firm concentration level (CR4), or the market share accounted for by the 
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4.2.2 


behaviour increases as the level of concentration in a market rises and as the 
number of firms declines.27 In addition, interdependent behaviour often becomes 
increasingly likely as the market share disparity between significant competitors 
decreases. By contrast, interdependent behaviour becomes increasingly difficult as 
the number or size of fringe firms that have the ability to increase output 


expands. 


CALCULATING MARKET SHARES 


The entire actual output of firms that are located within the relevant market, or, 
in the circumstances described below, the total (used and unused) capacity of 
such firms, is generally included in the calculation of the total size of the market 
and the market shares of individual competitors. However, where such firms typi- 
cally ship significant quantities of output beyond the bounds of the relevant 
market, and where this output would not likely be diverted to the relevant 
market in response to the postulated significant and nontransitory price increase, 
this capacity or output will not generally be included in the relevant market. 


Market shares can be measured in terms of dollar sales, unit sales, production 
capacity or, in certain natural resource industries, reserves. Where the relevant 
market is composed of a single product that is undifferentiated (e.g., having no 
unique physical characteristics or perceived attributes), and where firms are all 
operating at full capacity, dollar sales, unit sales and capacity allocation should 
yield virtually identical market shares. In such situations, the basis of measu- 
rement will largely depend on the availability of data. However, where firms in 
such markets have excess capacity, the proportion of the total market capacity 
that is accounted for by a firm’s own total capacity is considered to better reflect 
the firm’s relative market position and competitive influence in the market. 
Accordingly, in these circumstances, market shares will generally be measured on 
the basis of total capacity. Where it is clear that some of a firm’s unused capacity 
does not exercise a constraining influence in the relevant market (e.g., because 
the capacity is high-cost capacity, or because the firm is not effective in marketing 
its product), this capacity will not be taken into account in calculating market 
shares. 


In general, given the difficulty associated with estimating the amount of output 
that is likely to be diverted to the relevant market by distant sellers located outside 
of the relevant market, the market shares accounted for by these sellers will be 
calculated on the basis of their actual dollar sales in the relevant market immed- 
iately prior to the merger, whether or not there is a significant degree of 


27 Generally speaking, as the number of significant firms in a market decreases, the difficulties and costs 
associated with coordinating behaviour decrease and the probability of detecting departures from implicit or 
explicit arrangements increases. 


PART 4 EVALUATIVE CRITERIA 


differentiation within the market.28 It is recognized that the market shares so 


calculated may understate the relative market position and competitive influence 
of these sellers. 


As the level of differentiation between the products in a relevant market 
increases, the calculation of market shares on the basis of dollar sales, unit sales 
and capacity produces increasingly dissimilar results. For example, if most of the 
excess capacity in the relevant market is held by discount sellers in a highly differ- 
entiated market, the market shares of these sellers would be greater if shares were 
calculated on the basis of total capacity than they would be if calculated on the 
basis of actual unit or dollar sales. If, in response to a material price increase 
elsewhere in the relevant market, the discount sellers would not likely be able to 
increase sales to the extent that all of their excess capacity was employed, market 
shares based on total capacity would be a misleading indicator of the relative mar- 
ket position of these sellers. In such circumstances dollar sales will generally be 
considered to provide the best indication of the size of the total market and of the 
relative positions of individual firms. However, unit sales are also considered to 
provide important information. Accordingly, both dollar sales and unit sales data 
are generally requested from the merging firms and third parties. 


4.3 FOREIGN COMPETITION 


Section 93(a) highlights the importance of assessing the constraining influence of 
foreign competition in merger analysis, by drawing attention to: “the extent to 
which foreign products or foreign competitors provide or are likely to provide 
effective competition to the businesses of the parties to the merger or proposed 
merger”. This complements the section 1.1 statement of underlying purpose for 
the Act, which provides that the objective of the Act is to maintain and encourage 
competition in Canada in order to “... expand opportunities for Canadian 
participation in world markets while at the same time recognizing the role of 


foreign competition in Canada”. 


The assessment of foreign competition is particularly important in the context of 
the globalization of markets, the continuing growth in foreign direct investment 
and strategic alliances in Canada, the Canada-U.S. Trade Agreement (CUSTA), the 
rationalization of European industry that is being facilitated by the integration of 
the European Community member states, and increasingly vigorous competition 


from firms based in newly industrialized countnies. 


The constraining influence of foreign firms on competition in Canada can range 
from non-existent to sufficient to ensure that the merger of the last two domestic 


firms in a market would not likely prevent or lessen competition substantially. 


28 Cf., part 3.3.2.9 and note 22 above. This approach contrasts with that taken with regard to firms located 
within the relevant market, the shares of which may be calculated on the basis of total (used and unused) 
capacity, in the circumstances described below. 23 
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The majority of cases fall between these two extremes. As indicated in part 
3.3.2.9, the same principles are applied in assessing the likely constraining 
influence of both domestic and foreign sources of competition on a merged entity. 


However, in evaluating the extent to which foreign products or foreign 
competitors are likely to provide effective competition to the businesses of the 
parties to a merger, there are a variety of considerations unique to the assessment 
of foreign competition.2? One of the more important factors in this regard is 
tariffs. In some markets, foreign competition is completely absent due to a tariff, 
and would remain absent for this reason even if a merger resulted in a material 
price increase. In these situations, where competition among domestic firms has 
kept prices significantly below the level at which imports would be competitive 
and would likely continue to do so after the merger, foreign competition cannot 
be relied upon to ensure that competition will not be prevented or lessened 
substantially. By contrast, where domestic firms are pricing just below the tariff 
ceiling prior to a merger, it is usually the case that further price increases would 
likely be prevented by foreign competition.39 Between these two extremes, the 
constraining influence of foreign competition ordinarily varies directly with the 
level of the tariff. 


For example, in some markets for differentiated products, the tariff is low enough 
to permit foreign products to occupy a particular niche. In these situations, the 
extent to which a merger between two competitors in other segments of the 
relevant market would be likely to lead to a material price increase would depend 
upon: 


(i) the extent to which buyers would likely switch to the foreign product(s) in 
response to such a price increase; and, 


(ii) the extent to which the foreign suppliers of these products would likely 
expand their production of the niche product to meet the increased demand. 


In evaluating the feasibility and likelihood of success of potential responses of 
foreign firms, such as commencing the production and sale of products outside of 
this niche, the various matters discussed in part 4.6 are relevant. 


In assessing the effects of tariffs, it is important to evaluate the extent to which 
reductions pursuant to the CUSTA and the General Agreement on Tariffs and 
Trade (GATT) are likely to result in increasing the actual constraining influence of 


29 Given that domestic and foreign competition is assessed in the same manner, the matters discussed in part 3 
are equally applicable when assessing the likely constraining influence of foreign sources of competition. 
Some of the considerations highlighted in this section may also hinder or facilitate the ability of firms in one 
area of Canada to constrain the market power of firms in another area of Canada. 

30 In these circumstances, the merger would not likely lead to a substantial lessening of competition. However, 
if one of the parties to the merger is a foreign firm that would likely have stimulated a future price reduction 
in the market in the absence of the merger, an assessment would be made of whether competition would 
likely be substantially prevented. This could occur, for example, where the foreign firm has new excess 
capacity and its marginal cost of increased production is such that it would likely make profitable sales in the 
relevant market at a price that is less than the sum of the price in its home market, transportation costs and 
the fixed tariff. 
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foreign competition. The impact of the CUSTA and the GATT varies from one 
market to another. In some industries, annual tariff reductions will result in a 
gradual increase in the role of foreign competition. In others, foreign competition 
will not become significant until the final stages of a ten year reduction in the 
tariff. Alternatively, the effectiveness of foreign competition may be likely to 
increase substantially, subsequent to a particular annual or one time reduction. 
The scheduling of reductions in tariffs (and other non-tariff trade barriers) can 
therefore be very important to merger review. 


Where import quotas and “voluntary” restraint agreements exist, they place a 
ceiling on the extent to which foreign products that are subject to these quotas 
can provide effective competition in domestic markets.?! In situations where the 
limit permitted by such restraints is already met prior to the merger, these sources 
of competition cannot be relied upon to ensure that a merger will not result in a 
substantial prevention or lessening of competition. 


In addition to the foregoing, it is important to assess the extent to which the effec- 
tiveness of foreign competition is likely to be hindered or impeded by the 
following: 


¢ regulations that impose product quality or labelling standards and 
specifications, or that impose licence/permit requirements; 


e the difficulties or time delays in obtaining service and spare parts; 

e uncertainties regarding shipping delays; 

¢ the threat of an antidumping complaint being initiated by domestic firms; 
° government procurement policies; 

e intellectual property laws; 

e domestic ownership restrictions; 

e initiatives to “buy local”; 

e exchange rate fluctuations; 

¢ technological trends; 


¢ formal and informal global market allocation arrangements within multi- 
national enterprises that have Canadian affiliates or between independent 


multinational firms; 


° international product standardization within such enterprises; 


31 Where products that are subject to such restraints are included within the relevant market, the market shares 
of these products will not exceed the percentage of the market that they would represent if the maximum 
amount permitted by the restraint was shipped into the market. In some cases, it may be appropriate to 
assign a single market share to a group of products sold by several firms from a specific country, €.g., where 
they function as an export consortia, or where the government of a country that is subject to a quota 
allocates production among these firms. 25 
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4.4 


4.4.1 


° the terms of license, franchise and non-competition contracts between foreign 
firms and their Canadian subsidiaries (which may extend to third parties that 
have purchased the shares or assets of such subsidiaries); 


e the extent to which developments relating to any of the above matters?? are 
likely to reduce the likelihood that long term contracts with foreign firms will 
be renewed; 


° conditions in the home markets of foreign competitors; and, 


e whether the industry has a particular susceptibility to supply interruptions from 
abroad. 


An assessment is also made of the role that the following considerations are likely 
to play in creating disincentives to international transactions: unfamiliarity with 
Canadian market;33 difficulties presented by exchange rate fluctuations?4 and cus- 
toms and other requirements associated with processing imports; and a general 
reluctance of domestic intermediate buyers to purchase from a foreign country. 


It is equally important to assess factors that may be likely to facilitate the entry of 
foreign products into Canada, such as: the existence of cross-border distribution 
systems that can accommodate additional volume; a high level of information 
possessed by domestic buyers about foreign products and how to source them; the 
fact that foreign suppliers or their products have already been placed on approved 
sourcing lists; the existence of a significant level of excess capacity held by foreign 
firms; a high degree of similarity between the needs of domestic buyers and the 
needs of customers of foreign firms; exchange rate trends; and the existence of 
technology licensing agreements, strategic alliances and other affiliations between 


domestic buyers and foreign firms. 


BUSINESS FAILURE AND EXIT 


UNDERLYING RATIONALE 


Section 93(b) draws attention to the importance of assessing “whether the 
business, or a part of the business, of a party to the merger or proposed merger 
has failed or is likely to fail”. The opening clause of section 93 makes it clear that 
this information is to be considered “in determining, for the purpose of section 92, 
whether or not a merger or proposed merger prevents or lessens, or is likely to 


prevent or lessen, competition substantially”. The impact that a firm’s exit can 


32 e.g., changes in technology, input availability or exchange rates. 

33 Foreign firms often indicate that they are simply not interested in investing the time and resources that 
would be required to learn about and enter a Canadian market. Such statements are considered in the 
context of any interest that these firms may have in the outcome of the Bureau’s review. 

34 This point is distinct from the one made in the previous paragraph, which addressed the direct effects that 
exchange rates have on foreign competition when the Canadian dollar depreciates relative to the currency 
of the country in which company in question is located. In addition to these effects, indirect disincentives 
to international transactions can arise. For example, foreign suppliers or domestic purchasers may consider 
the difficulties and uncertainties associated with such movements to provide a separate disincentive to cross- 
border transactions. In evaluating the effect of exchange rate movements, account will be taken of the 
extent to which domestic purchasers are likely to facilitate foreign competition by buying forward in 
currency markets. 
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have in terms of matters other than competition are generally beyond the scope 
of the assessment contemplated by section 93(b). 


It is important to assess the financial health of the parties to a merger from a com- 
petition perspective, for three principal reasons. First, the loss of the actual or 
future competitive influence of a failing firm cannot be attributed to the 
acquisition35 of such a firm where the firm would have exited the relevant 
market in any event. Second, the extent to which the acquisition of a failing firm 
can increase the market power of the acquiror is often reduced as the failure of 
the former becomes increasingly likely, and as its relative market position 
weakens. Third, the likelihood that any market power effects that will materialize 
subsequent to the merger can be avoided through one of the alternatives 
discussed below is typically reduced as the failure of the firm in question becomes 
increasingly likely. 


However, probable failure of a party to a merger is not sufficient to warrant a con- 
clusion that the merger is not likely to prevent or lessen competition substantially. 
An assessment must be made of whether acquisition of the failing firm by a third 
party, retrenchment by the failing firm, or liquidation would likely result in a 
materially higher level of competition in the relevant market than if the merger 
proceeded. Conversely, the absence of such an alternative to the merger is 
sufficient to warrant a conclusion that a merger is not likely to prevent or lessen 
competition substantially. For this reason, careful consideration of these 
alternatives is required in every case where submissions are made in terms of 
section 93(b). The approach to the assessment of these matters is discussed below. 


The underlying rationale of section 93(b) is equally applicable to situations where 
a firm wishes to exit a market for reasons other than failure, such as 
unsatisfactory profits, or a desire by a diversified firm to focus its efforts 
elsewhere. In short, the anticompetitive effects that may arise in a market 
subsequent to the acquisition of a failing firm cannot be attributed to the merger, 
where there are no likely alternatives that would result in maintaining a material- 
ly higher level of competition in the relevant market than if the merger 
proceeded. Accordingly, likely failure is not a necessary condition that must exist 
in order for the approach described in parts 4.4.3 to 4.4.5 to provide a justification 
for concluding that a merger is not likely to prevent or lessen competition 
substantially. However, as failure becomes less likely, it generally becomes more 
difficult to establish that if the merger did not proceed: 


(i) asale toa third party would not occur; 


(ii) the firm proposing to exit would not likely remain in the market in its actual 
state or in a retrenched form; and, 


(iii) that liquidation would likely occur. 


35 Although most failing firm situations involve the acquisition of a failing firm by a healthy firm, the 
underlying rationale of section 93(b) is equally applicable where the failing firm is the acquiror. 
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ASSESSING FAILURE 

A firm is considered to be failing where: 

(i) it is insolvent or is likely to become insolvent; 

(ii) it has initiated or is likely to initiate voluntary bankruptcy proceedings; or, 


(iii) it has been, or is likely to be, petitioned into bankruptcy or receivership. 


Technical insolvency is considered to occur when liabilities exceed the realizable 
value of assets, or where a firm is unable to pay its liabilities as they come due. 


In assessing the extent to which a firm is likely to fail, the Bureau typically seeks 
the following information: 


e the most recent, audited, financial statements, including notes thereto, and 
qualifications in the auditor’s report; 


e projected cash flows; 


e whether any of the firm’s loans have been called, or further loans/line of credit 
advances at viable rates have been denied and are unobtainable elsewhere; 


e whether suppliers have curtailed or completely eliminated trade credit; 


e whether there have been persistent operating losses3¢ or a serious decline in 
net worth or in the firm’s assets; 


e whether such losses have been accompanied by an erosion of the firm’s relative 
position in the market; 


e the extent to which the firm engages in “off balance-sheet” financing — e.g., 
leasing; 


e whether the value of publicly traded debt of the firm has significantly dropped; 


e whether the firm is unlikely to be able to successfully reorganize pursuant to 
Canadian or foreign bankruptcy legislation, the Company Creditors 
Arrangement Act, or through a voluntary arrangement with its creditors. 


These considerations are equally applicable to failure-related claims concerning a 
division or a wholly owned subsidiary of a larger enterprise. However, in assessing 
submissions relating to the failure of a subsidiary or a division, particular attention 
will be paid to: transfer pricing within the larger enterprise, intra-corporate cost 
allocations, management fees, royalty fees, and other matters that may be particu- 
larly relevant in this context. These allocations will generally be assessed in 
relation to the values of equivalent arm’s length transactions. 


Objective verification of matters addressed in financial statements will ordinarily 
be considered to be provided by financial statements that have been audited or 
prepared by a person who is independent of the firm that is alleging failure. The 
Bureau's assessment of financial information will include a review of historic, cur- 


36 Persistent operating losses may not be indicative of failure, particularly in a “start-up” situation, where such 
losses may be normal, and indeed anticipated. 
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rent and projected income statements and balance sheets. The reasonableness of 
the assumptions underlying financial projections will also be reviewed in light of 
historic results, current business conditions and the performance of other 
businesses in the industry. 


The Bureau generally requires up to six week so assess the extent to which a firm 
is likely to fail if the merger in question does not proceed.37 The time required to 
make this assessment will vary from case to case. Parties intending to invoke the 
failing firm rationale are therefore encouraged to make their submissions in this 
regard as early as possible. 


4.4.3 NO COMPETITIVELY PREFERABLE PURCHASER 


The assessment of section 93(b) cases focuses primarily upon whether there exists 
a third party whose purchase of the exiting firm would likely result in a materially 
higher level of competition in a substantial part of the market, 8 and who would 
be willing to pay a price which, net of the costs associated with making the sale,3? 
would be greater than the proceeds that would flow from liquidation, less the 
costs associated with such liquidation. For the remainder of these Guidelines, this 
will be referred to as the “net price above liquidation value”. Where it is 
determined that such a third party (a “competitively preferable purchaser”) exists, 
it can generally be expected that if the merger under review could not be 
completed, the acquiree would either seek to merge with that competitively 
preferable purchaser, or remain in the market. 


Where a competitively preferable purchaser exists, the likely effects that can be 
attributed to the first proposed merger include: 


(i) the loss of the competitively preferable purchaser's less anticompetitive, or 
even procompetitive, merger, and, 


(ii) the acquisition or preservation of a greater degree of market power by the 
acquiror than would otherwise be the case. 


It is recognized that when a merger is likely to result in a substantial prevention 
or lessening of competition, the acquiring party may be able to offer a premium 
over what competitively preferable purchasers have offered or are likely to offer. 


The Bureau’s analysis focuses solely upon whether a competitively preferable 


37 Where submissions relating to failure are made at the outset of the Bureau’s review, they will be evaluated 
concurrently with the analysis of matters that do not relate to business failure. However, where parties do not 
raise the issue of failure until the end of the Bureau’s merger review, an additional period of up to six weeks 
generally will be required. 

38 An important factor in the assessment of whether competition is likely to be substantially prevented or 
lessened, relative to what is likely to occur if the exiting firm merges with an alternative party, is whether the 
latter is capable of exercising a meaningful influence in the market. Where an alternative buyer does not 
intend to keep the exiting firm’s assets in the relevant market, an assessment will be made of the extent to 
which the market power of the original proposed acquiror is likely to be less than if the merger proceeds. 

39 These costs include matters such as ongoing environmental liabilities, tax liabilities, commissions relating to 
the sale and severance and other labour related costs. 29 
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chaser has offered a net price above liquidation value, or is likely to do so if the 
proposed merger does not proceed. 


Searches for alternative buyers will ordinarily be required to be conducted by an 
independent third party, e.g., an investment dealer, trustee or broker who has no 
material interest in either of the merging parties or the proposal in question. In 
general, this third party should be: 


(i) provided with all such information as is generally required by a purchaser of 
a business; 


(ii) given permission to release this information to prospective buyers; 
(iii) given access to the premises of the exiting firm if desired; 


(iv) given authority to determine whether access to these premises by 
prospective purchasers is necessary; 


(v) given permission to advertise the search and to circulate a written request for 
offers, unless a more discrete search is warranted in the circumstances; 


(vi) given permission to state that all offers will be considered and to otherwise 
make it clear that bids do not have to be greater than or equal to the price 
offered by the person proposing to make the acquisition being reviewed by 
the Bureau; and, 


(vii) provided with as much time as is reasonably necessary, up to maximum of 
60 days 49 to conduct the search. 


The involvement of an independent third party may not be required where the 
Director is satisfied that a thorough search has already been undertaken, or where 
the involvement of such a third party would likely cause significant harm to the 
exiting firm. In such circumstances, the exiting firm may satisfy the Director in 
other ways that a thorough search for a competitively preferable purchaser can be 
made. 


Firms that anticipate that they may be required to undertake a search fora 
competitively preferable purchaser are encouraged to perform the search prior to 
contacting the Bureau, or at any time during the Bureau’s review. It is not 
necessary to wait until the Bureau has completed its analysis of the likely effects 
of the merger on competition.4! 


Where the Director has concluded that competition is likely to be prevented or 
lessened substantially by the merger under review, and where one or more condi- 
tions attached to an offer made by a competitively preferable purchaser have not 


40 Although a period not exceeding 60 days will ordinarily be sufficient to determine whether any 
competitively preferable purchaser exists, a period that is longer than 60 days may be required where circum- 
stances warrant. The search period generally does not begin until the independent third party has been 
provided with all of the information that it considers necessary to properly conduct the search. The time 
required to undertake a thorough search varies from industry to industry and can in some circumstances be 
completed within a period that is substantially less than 60 days. 

41 As soon as the absence of such alternatives (including the matters discussed below in sections 4.4.4 and 
4.4.5) is established, the assessment of the likely effects of the merger on competition becomes moot. 
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been fulfilled within the maximum 60 day period described above, a request may 
be made to extend this period. In the absence of such an extension, it may be 
concluded that the existence of a conditional offer is a sufficient basis to warrant a 
finding that the merger is likely to prevent or lessen competition substantially. 
Before making a decision to challenge a merger on the basis that a competitively 
preferable purchaser exists, the Director will assess the prospective alternative 
buyer’s ability to raise the required financing, its managerial expertise, and the 
extent to which it will likely be an effective competitor. 


4.4.4 RETRENCHMENT 


As indicated in part 4.4.1, anticompetitive effects, that are likely to arise in the rel- 
evant market if the merger proceeds, cannot be attributed to the merger if there 
are no alternatives to the merger. It is, therefore, relevant to assess whether the 
firm proposing to exit the relevant market would likely remain in that market, in 
its actual state or in a retrenched form,?2 if the proposed merger does not proceed. 
Where it appears that the firm would likely remain in the market rather than sell 
to a competitively preferable purchaser or liquidate, it is necessary to determine 
whether this alternative to the proposed merger would likely result in a materially 
greater level of competition than if the proposed merger proceeded. Unless such a 
difference in the level of competition in the market is likely, the assessment of this 
aspect of the review of alternatives to the merger will weigh in favor of a 
conclusion by the Director to not challenge the merger. 


4.4.5 LIQUIDATION 


Where the Bureau is able to confirm that there are no competitively preferable 
purchasers for the exiting firm and that there are no feasible and likely 
retrenchment scenarios, it assesses whether liquidation of the firm would likely 
result in a materially higher level of competition in a substantial part of the 
market than if the merger in question proceeded. In some cases, liquidation can 
facilitate entry43 into, or expansion in, a market by enabling actual or potential 
competitors to compete for the exiting firm’s customers or assets to a greater 


degree than if the exiting firm merged with the proposed acquiror. 


42 The distinction between the Bureau’s examination of likely failure and its assessment of whether 
retrenchment is likely is the following: Where failure is the issue, the Bureau assesses the extent to which 
steps could be taken to enable the firm to continue to operate at its current level of operations (i.¢., to contin- 
ue to sell all of the products it actually sells in all of the markets where it is actually present, to approximately 
the same extent as is actually the case). Where retrenchment is the issue, an assessment is made of the extent 
to which steps could be taken to enable the firm to survive as a meaningful competitor within a relevant 
market by narrowing the scope of its operations (i.e., by withdrawing from the sale of certain products or 
from certain geographic areas, or by downsizing its activities in these areas). 
43 Where a firm with excess capacity seeks to acquire an exiting firm, this may be indicative of an attempt to 
prevent the assets of the latter from being acquired by a third party. 31 
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THE AVAILABILITY OF ACCEPTABLE SUBSTITUTES 


The provisions of section 93(c) recognize that, in addition to identifying which 
products compete with the products of the merging parties, it is necessary to 
assess the extent to which the supply of these products would likely increase in 
response to an attempted exercise of market power. Specifically, section 93(c) 
draws attention to the relevance of considering: “ the extent to which acceptable 
substitutes for products supplied by the parties to the merger or proposed merger 
are or are likely to be available”. A product is generally not considered to be an 
acceptable substitute for another product unless it is in the same relevant market 
as the second product. Similarly, a particular geographic source of supply of the 
relevant product is generally not considered to be an acceptable substitute for a 
local source of supply of the relevant product unless it is in the same relevant 
market as the local source of supply. Conversely, all product and geographic 
substitutes that are included in a single relevant market are typically considered to 
be “acceptable” within the meaning of section 93(c).The approach to the 
determination of whether product and geographic substitutes warrant inclusion in 
the relevant market is described in part 3 of these Guidelines. 


Once the relevant market has been delineated, it is important to consider the 
extent to which sellers of the “acceptable” substitutes that have been included in 
the market would likely make these substitutes individually and collectively avail- 
able in increased quantities in response to a material price increase imposed by 
the merged entity, alone or interdependently with others. 


Where the overall availability of acceptable substitutes is such that the merging 
parties would likely be able to impose a material price increase in a substantial 
part of the relevant market, this generally suggests that the merger will likely 
lessen competition substantially, unless such anticompetitive effects would likely 
be eliminated within two years by new entry or expansion by foreign or domestic 
sources of competition. In assessing the extent to which sellers of acceptable 
substitutes are likely to increase the supply of their products in the relevant 
market in response to a material price increase, the assessment will not be limited 
to an evaluation of whether such sellers collectively have, or could easily add, 
sufficient additional capacity to ensure that the price increase cannot be 
maintained in a substantial part of the relevant market. An assessment will also be 
made of whether it is likely that the total supply of acceptable substitutes in the 
market will in fact increase sufficiently to ensure that a material price increase 
cannot be sustained for two years. 


Furthermore, an assessment will be made of whether buyers are likely to switch a 
sufficient quantity of their purchases to acceptable substitutes to ensure that a 
material price increase cannot be profitably maintained in the relevant market 
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post-merger. In this regard, an evaluation will be made of the extent to which the 


products of the merging parties are significantly better substitutes for one another 
than are other substitutes in the relevant market. 


4.6 BARRIERS TO ENTRY 


4.6.1 GENERAL APPROACH 


The assessment of potential competition is a central and fundamental aspect of 
merger review under the Act. This is implicitly recognized in several of the section 
93 factors, and most prominently in section 93(d), which draws attention to the 
relevance of considering: 


“any barriers to entry into a market, including 
(i) tariff and non-tariff barriers to international trade, 
(ii) | interprovincial barriers to trade, and 


(iii) regulatory control over entry and any effect of the merger or proposed merger on such 
barriers”. 


The section 93(d) stage of the Bureau's assessment is directed toward determining 
whether entry by potential competitors would likely occur on a sufficient scale in 
response to a material price increase or other change in the relevant market 
brought about by the merger, to ensure that such a price increase could not be 
sustained for more than two years. 


In this assessment, consideration is given to any matter or combination of matters 
that would make entry on this scale within two years less likely or more difficult. 
This generally involves an examination of whether entry is likely to be delayed or 
hindered by the presence of absolute cost differences or the need to make 
investments that are not likely to be recovered if entry is unsuccessful. These 
investments are referred to in the remainder of these Guidelines as sunk costs. 


Some entry impediments are generally found to exist in relation to most markets. 
Therefore, the analysis of entry conditions does not focus upon whether barriers 
to entry exist, but upon the following key issues: 

(i) what must be done and what commitments must be made by potential com- 


petitors in order to enter on a scale that would be sufficient to eliminate a 
material price increase in the relevant market; 


(ii) what factors are likely to delay entry, and are they collectively likely to 
prevent the scale of entry described above from occurring within two years, 


and, 


(iii) are potential competitors likely to enter, given the commitments that must 
be made, the time required to become an effective competitor, the risks 
involved and the likely rewards. 
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Unless such entry is likely to occur, it will not generally be considered to provide a 
sufficient replacement for the loss of actual competition that would result from 


the merger. 


In general, four principal categories of entry are assessed: 


(i) entry from identified potential sources of production substitution that were 
not included within the relevant market, for the reasons articulated in 
Daltio.22e7) 


(ii) entry from other identified sources of competition that were excluded from 
the relevant market on the basis of the “significant” or the “nontransitory” 
aspects of the test articulated in part 3.1; 


(ili) entry from sources that cannot be identified (and therefore cannot be 
assessed at the relevant market stage) — e.g., entry from unknown potential 
competitors; and, 


(iv) expansion by firms within the market. 


In assessing the extent to which future entry would likely occur, the Bureau’s 
analysis generally commences with an assessment of firms that appear to have an 
entry advantage, i.e., fringe firms already in the market,44 firms that sell the 
relevant product in adjacent geographic markets, firms that produce products 
with machinery or technology that is similar to that employed to produce the 
relevant product, firms that sell in related upstream or downstream markets, and 
firms that sell through similar distribution channels or that employ similar 
marketing and promotion methods. These are typically the most important 
sources of potential competition. Other potential sources of entry are then 
assessed. 


Helpful information regarding commitments that must be made and the time 
required to become an effective competitor is often provided by firms that have 
recently entered or exited the market. However, the fact that entry has or has not 
occurred in the past does not in and of itself indicate that additional new entry 
would likely take place in response to a material price increase or other change in 
the market brought about by a merger. Additional useful information is provided 
by the stage of growth of the relevant market. Generally speaking, new entry is 
more likely to occur when a market is in its growth stage, where increasing 
demand accommodates entry, than when a market is stagnating or declining. 


As indicated in part 4.1, the Director will generally conclude that a merger is not 
likely to prevent or lessen competition substantially where it can be established 
that in response to the merger or to the exercise of increased market power 
resulting from the merger, sufficient entry into the relevant market would occur 


44 Expansion by firms already within the market is an important form of “entry”. The same factors that 
constrain new entrants also often constrain significant expansion by fringe producers. The entry advantage 
that may be enjoyed by these firms and the others mentioned above generally stems from reduced 
investment and risk, or from the fact that a shorter period of time is likely to be required to learn how to suc- 
cessfully produce and market the product. 
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to ensure that a material price increase would not likely be sustainable in a 
substantial part of the relevant market for more than two years. 


4.6.2 TIME 


An important aspect of the assessment of entry conditions involves determining 
the time that it would take for a potential competitor to respond to a material 
price increase or other change in the market brought about by a merger, and to 
become an effective competitor in the relevant market. In general, the longer the 
period of time that would be required for potential competitors to become 
effective competitors: the less likely it is that incumbent firms will be deterred by 
the threat of future entry from exercising market power in the first place; and, the 
longer any market power that is exercised can be maintained. 


In the assessment of whether entry will likely occur within two years4> on a scale 
sufficient to ensure that a material price increase cannot be sustained beyond this 
period, account will be taken of whether the delay and losses that potential 
entrants can expect to encounter before this scale of sales is attained will likely 
increase the sunk costs, risk or uncertainty perceived to be associated with such 
entry, and thereby reduce the likelihood that this entry will occur. 


4.6.3 COST ADVANTAGES 


Incumbent firms can gain important cost advantages relative to potential entrants 
through a variety of sources. Sections 93(d) (i), (ii) and (iii) highlight three sources 
of cost advantage that can present potential entrants with considerable, and in 
some cases insurmountable, barriers to entry. The extent to which tariff and non- 
tariff barriers to international trade can facilitate the exercise of market power in 


domestic markets is discussed in part 4.3. 


Interprovincial barriers to trade and regulatory control over entry can take many 


forms, including: 
¢ local content rules; laws that impose local ownership requirements; 


¢ regulations that restrict the right to supply to certain persons or classes of 
persons;4¢ local product standards; 


45 A two year period is employed in assessing entry in recognition of the fact that potential competitors need 
more time than firms within the relevant market (who are typically identified on the basis of a one year 
response time) to learn about new opportunities therein, to assess these opportunities, to develop products 
and marketing plans, to build facilities, to qualify as acceptable sources of supply for buyers who only 
purchase from sellers who have been “qualified”, and to achieve a level of sales sufficient to prevent or elimi- 
nate a material price increase. Given that section 97 of the Act imposes a three year limitation period in 
respect of challenges to completed mergers, it is not generally considered to be appropriate to employ a 
period of longer than two years in this context. Although immediate awareness of a “significant” price 
increase is assumed for the purpose of market definition, it is not assumed in the assessment of entry. 

46 e.g., persons who are a member of a local trade or professional association, (such as the Law Society of Upper 
Canada); persons who hold a particular licence (such as a municipal taxi permit); persons who have passed 
certain certification procedures; and persons whose facilities and product designs have met local standards. 3 5 
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e environmental or other laws that impose costs on new entrants that do not 
have to be borne by incumbents due to “grandfather” provisions in the laws; 
and, 


e licensing and other restrictions on transportation, packaging, advertising and 
other forms of promotion. 


Other potential sources of cost advantages include transportation costs and 
control over access to scarce or non-duplicable resources, e.g., technology, natural 


resources and distribution channels. 


SUNK COSTS 


In addition to the various start-up sunk costs that new entrants are often required 
to incur, such as acquiring market information, making the entry decision, 
developing and testing product designs, installing equipment, engaging new 
personnel and setting up distribution systems, potential entrants may face 
significant sunk costs as a result of a need to: 


(i) make investments in market specific assets and in learning how to optimize 
the use of these assets; 


(ii) overcome product differentiation-related advantages enjoyed by incumbent 
firms; and/or 


(ili) Overcome disadvantages presented by the strategic behaviour of incumbent 
firms. 


Each of these potential sources of sunk costs can create significant impediments to 
entry by presenting potential entrants with a situation where they must factor 
greater costs into their decision making than incumbent firms that have already 
made their sunk cost commitment, and can, therefore, ignore such costs in their 
pricing decisions. This asymmetry typically presents potential entrants with a 
recognition that they face greater risks and a lower expected return47 than what 
is faced by incumbent firms. In general, risk and uncertainty increase, and the 
likelihood of significant future entry decreases, as the proportion of total entry 
costs accounted for by sunk costs increases. The focus of the Bureau’s assessment 
of sunk costs is upon whether the likely rewards of entry, the likely time required 
to become an effective competitor and the risk that entry will not ultimately be 
successful, taken together, justify making the sunk investments that would be 
required to undertake the entry initiative. The manner in which the three 
enumerated potential sources of sunk costs can impede the ability of potential 
entrants to become significant competitors is discussed in greater detail below in 
Appendix 1. 


47 The expected return is simply the anticipated profits from successful entry multiplied by the 
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4.6.5 EFFECTS OF MERGERS ON BARRIERS 


Section 93(d) draws attention to the importance of assessing the extent to which 
mergers are likely to affect barriers to entry into a market. In evaluating whether 
entry is likely to be more difficult as a result of a merger, the Bureau focuses 
primarily upon determining whether the sunk costs that a future entrant would 
have to commit increase, due to the fact that: 


(i) the merger effectively results in requiring any prospective entrant into the 
relevant market to enter at a second stage as well, as a result of the 
elimination of one of the few remaining important sources of supply or 
important distribution outlets (cf. part 4.11.1); 


(ii) the merger removes an important entry opportunity for a potential entrant, 
who would otherwise have been more likely to enter by acquiring the 
acquired firm or some of the acquired firm’s assets; 


(iii) the merger results in potential entrants having to enter the relevant market 
on a greater scale; and/or, 


(iv) the merger increases the risks associated with entry, in either absolute or 
relative terms. 


In addition, the Bureau assesses whether entry is likely to require more time as a 
result of the foregoing or any other effects of a merger. 


4.7 EFFECTIVE REMAINING COMPETITION 


Section 93(e) draws attention to “the extent to which effective competition 
remains or would remain in a market that is or would be affected by the merger 
or proposed merger”. Effective remaining competition is a broad concept that 
refers to the collective influence of all sources of competition in a market. Some of 
these sources have already been addressed in parts 4.3, 4.5 and 4.6 above, which 
highlight the Director’s approach to the assessment of the extent to which compe- 
tition is likely to be provided by foreign competition, acceptable substitutes and 
new entry. The nature of innovation and change in a market, which is discussed 
below in part 4.9, can also significantly impact upon the effectiveness of 


remaining competition. 


In addition to these matters, it is important to consider the extent to which the 
general effectiveness of remaining competition is enhanced by the competitive 
initiative of individual competitors in the market, and by the collective 
constraining influence of these sources of competition on the ability of particular 
firms to exercise market power unilaterally or interdependently. In this regard, an 
assessment is made of the likely nature and extent of forms of rivalry such as 
discounting and other aggressive pricing strategies, innovative distribution and 
marketing methods, product and packaging innovation, and aggressive service 
offerings. These and other forms of competition give rise to a competitive 
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environment that contrasts sharply with markets where competitors accept 
stability or are content to follow attempts at price leadership or other initiatives of 
existing or aspiring market leaders. In addition, an assessment is made of the 
extent to which competitors are likely to remain as vigorous and effective as prior 
to the merger. 


As indicated in part 4.1, where it is clear that the level of effective competition 
that would likely remain in the relevant market is not likely to be reduced as a 
result of the merger, this alone will generally justify a conclusion not to challenge 
the merger. This is so whether the absolute level of effective competition in the 
market in question appears to be high or low. 


REMOVAL OF A VIGOROUS AND EFFECTIVE COMPETITOR 


By orienting the analysis toward an assessment of the competitive attributes of 
the acquired firm, section 93(f) draws more direct attention to what is likely to be 
lost as a result of the merger than any other provision of section 93. This clause 
contemplates an examination of the extent to which there is “any likelihood that 
the merger or proposed merger will or would result in the removal of a vigorous 
and effective competitor”. 


A firm that is a vigorous and effective competitor often plays an important role in 
pushing, or pressuring other firms to extend the limits of competition in a market 
toward new frontiers. Alternatively, a firm may be characterized as vigorous and 
effective because it makes an important contribution toward maintaining a higher 
level of competition than that which would exist in its absence. When such a firm 
is eliminated through a merger, competition is prevented or lessened to some 
degree. 


There can be a wide variety of indications that a competitor may be vigorous and 
effective. These include information which indicates that the firm in question: 


* is innovative in terms of product offerings, distribution, marketing, 
packaging, etc.; 


¢ engages in discounting or other aggressive pricing strategies; 


¢ has a history of not following price leadership and other market stabilizing 
initiatives by competitors; 


¢ is a disruptive force in a market that appears to be otherwise susceptible to 
interdependent behaviour; 


¢ provides unique service/warranty benefits to the market, or helps to ensure 
that similar benefits offered by other competitors are not reduced; has recently 
expanded capacity, or has plans to do so; 
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e has recently made impressive gains in market share, or is positioned to do so; 
Or, 


e has recently acquired patents, or will soon do so. 


A firm does not have to be among the larger competitors in a market in order to 
be a vigorous and effective competitor. Small firms can exercise an influence on 
competition that is disproportionate to their size. 


In the Director’s view, the removal of a vigorous and effective competitor through 
a merger is not generally sufficient, in and of itself, to warrant enforcement action 
under the Act. It must also be established that as a result of the removal of a 
vigorous and effective competitor, prices will be materially higher than in absence 
of the merger; i.e., there must also be findings unfavorable to the merger in terms 
of other factors, in particular, effective remaining competition and future entry. 


CHANGE AND INNOVATION 


Section 93(g) highlights the importance of taking into account “the nature and 
extent of change and innovation in a relevant market” in assessing the likely 
effects of a merger on competition. An assessment of the extent of likely change 
and innovation plays a fundamental role in the analysis of several of the matters 
that have already been discussed, e.g., market definition, foreign competition, the 
availability of substitutes, future entry and effective remaining competition. In the 
context of section 93(g), a further evaluation is made of the general nature and 
extent of change and innovation to determine whether there are broader 
considerations that should be taken into account in deciding whether 


enforcement action is warranted. 


In addition to technological change and innovation in products and processes, an 
assessment is made of the general impact on competition of the nature and extent 
of other forms of change and innovation, e.g., in relation to distribution, service, 
sales, marketing, packaging, buyer tastes, purchase patterns, firm structure, the 
regulatory environment and the economy as a whole. The pressures imposed on 
remaining competitors in a market by the nature and extent of dynamic 
developments in any of these areas may be such as to ensure that a material price 
increase is unlikely to occur or will not be sustainable. This may be especially the 
case where a merger stimulates or accelerates the change or innovation in 


question. 


A further source of information that is relevant in the section 93(g) analysis is the 
stage of market growth. In the start-up and growth stages of a market, the 
dynamics of competition generally change more rapidly than in the mature stage, 
which is typically characterized by a higher degree of stability. In addition, entry 
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4.10.1 


into start-up and growth markets is less difficult and time consuming than it is in 
relation to mature markets. For these and other reasons, it may be more difficult 
to establish that a merger is likely to facilitate the exercise of market power in the 
expansive start-up and growth stages of a market than in the mature stage of a 
market. 


It is equally important to assess the extent to which a merger is likely to facilitate 
the exercise of market power by impeding the process of change and innovation. 
This can occur, for example, where the introduction of new products, processes, 
marketing approaches, aggressive R&D initiatives or business methods, etc., is 
hindered or delayed by a merger which eliminates a new and innovative firm that 
presents a serious threat to incumbent firms. 


When a merger is likely to enhance or facilitate the maintenance of existing 
market power, representations regarding how the merger may be likely to give 
rise to innovation-related synergies and other efficiencies will be considered 
pursuant to section 96. 


ADDITIONAL EVALUATIVE CRITERIA 


Section 93(h) recognizes that evaluative criteria in addition to those discussed in 
parts 4.2 to 4.9 may be relevant to an assessment of whether a merger is likely to 
prevent or lessen competition substantially. This provision draws attention to “any 
other factor that is relevant to competition in a market that is or would be affected 
by the merger or proposed merger”. In parts 4.10.1 and 4.10.2, these Guidelines 
highlight two criteria that are generally assessed, together with the factors 
discussed in parts 4.2 to 4.9, when the Bureau is concerned that the merger may 
be likely to facilitate the exercise of interdependent behaviour. 


MARKET TRANSPARENCY 


Where a merger raises concerns that it may be likely to facilitate interdependent 
behaviour, the extent of transparency in the relevant market will ordinarily be 
assessed. Transparency in this context connotes information that is readily 
available in the market about competitors’: prices, levels of service, innovation 
initiatives, product quality, product variety, levels of advertising, etc. In general, as 
the level of transparency in a market decreases, coordinated behaviour becomes 
increasingly difficult, because firms find it harder to detect and retaliate against 
secret discounts and other deviations from interdependent situations. 


Market transparency is typically increased by the following: delivered or basing 
point pricing schemes; posted pricing; circulation of price books; product, service 
or packaging standardization; exchanges of information (whether through a trade 
association, trade publication, or otherwise) regarding matters such as pricing, 
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output, innovation, bids won and lost, and advertising levels; public disclosure of 
this information by buyers or through government sources; and “meet the 
competition” or “most favored nation” clauses in contracts. 


4.10.2 TRANSACTION VALUE AND FREQUENCY 


Where a merger raises the concern that it may be likely to facilitate 
interdependent behaviour, an assessment will ordinarily be made of the extent to 
which the value and frequency of the typical transaction in the relevant market 
render this type of conduct more difficult to sustain. Interdependent behaviour 
often becomes increasingly difficult as the frequency and regularity of sales of the 
relevant product decrease, and as the value of each sale increases. This is due to 
the fact that departures from interdependent situations become harder to detect 
and retaliate against as the frequency and regularity of sales decrease. In addition, 
the incentives to engage in secret discounting and other concealable competitive 
initiatives increase with the value of individual sales. 


4.11 VERTICAL MERGERS 


Vertical mergers generally only raise concerns in the circumstances described 
below in parts 4.11.1 and 4.11.2. However, these circumstances cannot, in and of 
themselves, provide a sufficient basis for concluding that a merger is likely to 
prevent or lessen competition substantially. When they are found to exist, an 
assessment of the evaluative criteria discussed in parts 4.2 to 4.10 above must be 
undertaken before conclusions can be made about the likely effects of the merger 


on competition. 


4.11.1. INCREASED BARRIERS TO ENTRY 


A vertical merger may raise concerns where the elimination of an independent 
upstream source of supply (or downstream distribution outlet) leaves only a small 
amount of unintegrated capacity48 at either of the stages at which the acquiror or 
the acquiree operate. In particular, concerns may be raised when the amount of 
unintegrated capacity at one stage (the secondary market) is sufficiently small that 
an entrant into the other stage (the primary market) would consider it necessary 
to simultaneously enter the secondary market. In general, where such 
simultaneous entry into both the primary and secondary markets would involve 
incurring greater sunk costs than what would be required to enter into the prima- 
ry market alone, barriers to entry into the primary market are effectively raised.4? 


However, an increase in the height of barriers to entry into a primary market only 
presents grounds for concern under the merger provisions of the Act where the 
degree of actual competition that would remain subsequent to the merger would 
be so low that it would be possible for a successful new entrant to exercise an 


48 j.e., capacity that produces output at only one of the stages in question. 
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important constraining influence on prices in the market. An assessment of this 
matter necessarily involves an evaluation of the criteria discussed in parts 4.2 to 
4.10 above. 


The Director is not likely to conclude that a vertical merger is likely to prevent or 
lessen competition substantially unless: 


(i) the merger results in rendering unlikely entry into the primary market ona 
scale sufficient to eliminate a material price increase within two years, due to 
the need to simultaneously enter the secondary market;5° and, 


(ii) the exercise of market power in the primary market is likely to be facilitated 
by the merger in the absence of such entry. 


In considering whether a requirement for simultaneous entry at two stages is like- 
ly to make successful, effective entry within two years more difficult or less 
profitable, an assessment will be made of whether entrants in such circumstances 
are likely to be faced with higher costs of capital than incumbent firms, as a result 
of the fact that greater risk is involved in attempting successful two-stage entry. 
An assessment will also be made of whether a difference in the levels of 
minimum-efficient-scale in the primary and secondary markets would likely 
impose significant additional costs on a two stage entrant. 


4.11.2 UPSTREAM INTERDEPENDENCE FACILITATED BY FORWARD 
INTEGRATION INTO RETAIL 


A merger that results in, or increases, an existing high degree of vertical 
integration between an upstream market and a downstream retail market can 
facilitate interdependent behaviour by firms in the upstream market by making it 
easier to monitor the prices charged by rivals at the upstream level. In general, 
such mergers will not likely be found to be likely to prevent or lessen competition 
substantially unless: 


(i) the prices at which transactions are actually made at the retail level are more 
visible than the prices at which upstream transactions are actually made; 


(ii) conditions in the upstream market are otherwise conducive to the 
interdependent exercise of market power; and, 


(ili) the percentage of upstream output that is sold through unintegrated firms is 
so low that post-merger sales to such firms on concealable terms would not 
likely result in preventing a material price increase from being imposed and 
maintained for two years. 


°0 The Director is unlikely to consider that second stage entry is required where post-merger sales (or 
purchases) by unintegrated firms in the secondary market would be sufficient to service two minimum- 
efficient-scale operations in the primary market. 
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4.12 CONGLOMERATE MERGERS 


In general, conglomerate mergers>! can only give rise to concerns under the Act 
where it can be demonstrated that, in absence of the merger, one of the merging 
parties would likely have entered the market de novo. In such circumstances, 
enforcement action will only be warranted where it can be established that prices 
would likely be materially higher in a substantial part of the market for more than 
two years than they would be if the merger did not proceed. For example, 
concerns could be raised under the Act when a dominant firm that is exercising 
market power in the relevant market acquires a firm in an adjacent market that 
has signaled an intention to enter the relevant market by attempting to negotiate 
contracts with customers of the dominant firm that are very favorable, from the 
perspective of those customers. Conversely, a similar anticompetitive effect can 
result where a large firm that would otherwise have entered the relevant market 
de novo, thereby increasing capacity and introducing a new and independent 
source of competition in the market, simply replaces a significant incumbent firm 
through merger. 


Before concluding that de novo entry would likely have occurred in absence of the 
merger, the Director generally requires objectively verifiable information that 
clearly supports this proposition, e.g., internal documents that pre-date the 
merger, recent initiatives by the firm to contest the market, an application for reg- 
ulatory approval, or the registration of a patent. 


51 A conglomerate merger is a merger between parties that do not compete in the same relevant market or in 
relevant markets that are vertically related. 
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PART 5 
THE EFFICIENCY EXCEPTION 


5.1 OVERVIEW 


Section 96 of the Act provides an efficiency exception to the provisions of section 
92 of the Act. The importance of economic efficiency to the Canadian economy is 
highlighted in the purpose clause that is set forth in section 1.1 of the Act, which 
states: 

“The purpose of this Act is to maintain and encourage competition in Canada in 

order to promote the efficiency and adaptability of the Canadian economy, in order 

to expand opportunities for Canadian participation in world markets while at the 

same time recognizing the role of foreign competition in Canada, in order to ensure 

that small and medium-sized enterprises have an equitable opportunity to 


participate in the Canadian economy and in order to provide consumers with 
competitive prices and product choices.” 


The purpose clause makes it clear that competition is not desired as an end in 
itself, but rather to further various other objectives. The first objective that is men- 
tioned in section 1.1 is the promotion of the efficiency and adaptability of the 
Canadian economy. In general, maintaining and encouraging competition results 
in promoting the efficiency and adaptability of the Canadian economy. However, 
in certain circumstances, the dual goals of maintaining and encouraging 
competition, on one hand, and promoting the efficiency and adaptability of the 
Canadian economy, on the other hand, cannot both be advanced. 


One such circumstance is highlighted in section 96 of the Act, where it is 
recognized that some mergers may be both anticompetitive and efficiency 
enhancing. When a balancing of the anticompetitive effects and the efficiency 
gains likely to result from a merger demonstrates that the Canadian economy as a 
whole would benefit from the merger, section 96(1) explicitly resolves the conflict 


between the competition and efficiency goals in favor of efficiency. 


Section 96(1) creates a tradeoff framework, in which efficiency gains that are like- 
ly to brought about in Canada, are balanced against the anticompetitive effects 
that are likely to result from the merger. In this context, anticompetitive effects 
refer to the part of the total loss incurred by buyers and sellers in Canada that is 
not merely a transfer from one party to another, but represents a loss to the 
economy as a whole, attributable to the diversion of resources to lower valued 
uses. This loss is sometimes referred to as the deadweight loss to the Canadian 
economy. An order cannot be made in respect of a merger where it can be 
established that the gains in efficiency that will likely be brought about by the 
merger will be greater than, and will offset, the effects of any prevention or 


lessening of competition that will result or is likely to result from the merger. 
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5.2 


Claimed efficiency gains cannot be considered in this trade-off assessment where: 


i) | they would likely be attained if the order that would be required to remedy 
the anticompetitive effect of the merger were made; or, 


(ii) they would likely be brought about by reason only of a redistribution of 
income between two or more persons. 


The types of legitimate efficiency gains that are generally considered by the 
Bureau are highlighted in Appendix 2. Where the efficiency gains would likely 
result in a significant increase in the real value of exports or in a significant substi- 
tution of domestic products for imported products, this should be documented in 


submissions made relating to efficiencies. 


The foregoing matters and related issues are described in greater detail in parts 5.2 
to 5.7 below. 


To facilitate expeditious assessment of the nature and magnitude of merger- 
related efficiencies, merging parties are encouraged to make their efficiency 
submissions to the Bureau at an early stage of its review of the transaction. It is 
not necessary to wait until a finding is made that the merger is likely to prevent or 
lessen competition substantially. 


GAINS THAT WOULD OTHERWISE LIKELY BE ATTAINED 


The last clause in section 96(1) requires a finding that claimed efficiency gains 
“would not likely be attained if the order were made”. The order referred to is the 
proposed order requested in the Director’s application, or such other order as the 
Tribunal may make. Where an application has not yet been made, parties can 
generally obtain from the Bureau a general description of the order, if any, that 
would likely be sought by the Director.>2 


This proviso within section 96(1) requires an assessment of whether each of the 
particular gains that it is anticipated will be realized subsequent to the merger 
would likely be attained by alternative means if the order being sought, or that 
would likely be sought, were made. This assessment generally involves an evalua- 
tion of whether any of the gains that are identified as being likely to be realized 
post-merger would also be likely to be attained through less anticompetitive 
means such as internal growth; a merger with a third party; a joint venture; a spe- 
cialization agreement; or a licensing, lease or other contractual arrangement, if 
the order in question were made. Where some or all of the claimed efficiency 
gains would likely be attained through these or other means if the order were 
made, they cannot be attributed to the merger, they would not represent a “cost” 
of making the order, and they are not considered in the section 96 trade-off 
analysis. 


52 Tt is necessary to know the nature of the order because efficiencies are only considered in the section 96 
balancing process if they “would not likely be attained if the order were made’. 
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Similarly, where an order is sought in respect of part of a merger, efficiency gains 
that would likely be attained in markets that are not the focus of the order are not 
considered in the balancing process contemplated by section 96(1). They would 
not be affected by the order. However, where the nature of particular efficiencies 
that are anticipated to arise in these other markets is such that they would not 
likely be attained if the order were made, because they are inextricably linked to 
the efficiencies that the order would prevent in the relevant market, these will be 
considered in the trade-off analysis.53 


In the assessment of whether efficiencies that have been claimed would likely be 
attained through a merger with a third party if the order were made, 
consideration will only be given to existing alternative merger proposals that are 
less anticompetitive and that can reasonably be expected to proceed if the order in 
respect of the first proposed merger is made. Efficiencies generally will not be 
excluded from the balancing process on the speculative basis that they could be 
attained through a merger with an unidentified third party.°4 


In determining whether particular categories of efficiencies can reasonably be 
expected to be attained through non-merger alternative means if the order is 
made, the market realities of the industry in question are considered. In general, 
efficiencies will not be excluded from consideration on the basis that they theoret- 
ically could be attained through internal growth, a joint venture, a specialization 
agreement, or a licensing, lease or other contractual arrangement. If the common 
industry practice is such that the alternative in question would not likely be 
resorted to if the order were made, the efficiencies in question will ordinarily be 
included in the balancing process. In general, parties should provide a reasonable 
and objectively verifiable explanation of why efficiencies that are available would 
not likely be sought by alternative means if the order were made. This is 
particularly so in the case of economies of scale and other efficiencies that could 
be attained through internal growth and investment within the reasonably 
foreseeable future. In assessing whether efficiencies are likely to be attained 
through internal expansion, the Director considers the growth prospects of the 


53 For example, assume that a merger will affect four markets, A, B, C and D, and that it will likely result in 
efficiency gains valued at 25 hypothetical units in each of markets A, B and C, respectively. Efficiency gains 
of 15 units would likely be attained in market D. The only anticompetitive effect is in market A. Accordingly, 
the order would likely seek divestiture of the acquiree’s business in market A. Of the 25 units of efficiencies 
that would likely be attained in market A, 5 would likely be realized by internal growth or reorganization in 
the reasonably foreseeable future, and 5 would likely be attained through a distribution arrangement with a 
third party, if the order were made. None of the efficiencies that are expected to be attained in market D 
would likely be attained if the order were made, because they are economies of scope that are inextricably 
linked to some of the efficiencies that would be prevented in market A by the order. All of the efficiencies in 
markets B and C would likely be attained even if the order were made. Accordingly, the efficiencies that 
would be considered in the balancing process would be the 15 units in market A and the 15 units in market 
D that would not likely be attained if the order were made. Ten units in market A, and the entire efficiencies 
likely to be realized in markets B and C, would not be considered because they would not be affected by the 
order. 

54 Accordingly, to return to the example discussed in the previous note, if 5 of the 15 units of market A-related 
efficiencies to be considered in the balancing process could be attained by any merger, but the Director is not 
aware of any third parties who have expressed a serious interest in proposing an alternative merger, these 5 
units would not be excluded from assessment under section 96(1). 47 
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market in question, the extent of excess capacity therein, and the extent to which 
the expansion can be carried out in increments. 


5.3 GAINS THAT ARE REDISTRIBUTIVE IN NATURE 


A second essential characteristic that efficiency gains must have before they are 
considered in the trade-off analysis contemplated by section 96(1) is that they 
cannot be brought about “by reason only of a redistribution of income between 
two or more persons”. This provision of section 96(3) recognizes that all gains 
realized pursuant to a merger do not necessarily represent a saving in resources. 
For example, gains that are anticipated to arise as a result of increased bargaining 
leverage that enables the merged entity to extract wage concessions or discounts 
from suppliers that are not cost justified represent a mere redistribution of income 
to the merged entity from employees or the supplier, as the case may be. Such 
gains are not brought about by a saving in resources. This contrasts with the situa- 
tion where the supplier is able to offer better terms as a result of the fact that 
larger orders from the merged entity will enable the supplier to attain economies 
of scale, reduce transaction costs or achieve other savings. Where it can be 
demonstrated that the source of gains to the merged entity is a legitimate saving 
for the supplier, the gains will not be excluded from the balancing process by 
reason of section 96(3). 


In addition to gains attributable to increased bargaining leverage, tax related gains 
brought about by mergers are generally found to represent nothing more than a 
redistribution of income from taxpayers to the merged entity. Similarly, savings 
that flow from a reduction in output, service, quality or variety are generally 
found to represent a transfer of wealth from buyers to the merged entity. The 
same is true of the increased revenues resulting from a price increase. 


The sale of an asset is generally considered to bring about a reallocation, rather 
than a saving, of resources. However, where the sale of machinery, a plant or 
other assets facilitates a reduction in ongoing expenditures associated with operat- 
ing the assets, or results in a lower overall cost of capital to the firm, this source of 
savings will ordinarily not be excluded by reason of section 96(3). 


5.4 “GREATER THAN” AND “OFFSET” 


The words “greater than” are considered to signify that the efficiency gains must 
be more weighty than, more extensive than, or of larger magnitude than the anti- 
competitive effects that are likely to result from the merger. By comparison, the 
term “offset” is considered to suggest that the efficiency gains must neutralize, 
counterbalance or compensate for the likely anticompetitive effects of the merger. 
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The expressions “greater than” and “offset” are considered to each have 
qualitative and quantitative connotations. That is to say, the efficiency gains must 
be greater than the anticompetitive effects that are likely to result from the 
merger, in both a qualitative and quantitative sense; and the efficiency gains must 
offset these anticompetitive effects, in both a qualitative and quantitative sense. To 
be assessed in terms of “greater than”, efficiency gains must be capable of being 
weighed in similar terms as all or some of the anticompetitive effects that will 
likely result from the merger. Efficiency gains and anticompetitive effects that 
cannot be weighed in similar terms will be evaluated in terms of whether the 
gains offset the anticompetitive effects. This evaluation can be subjective in nature 
and will ordinarily require the exercise of the Director’s discretion.>°> In short, 
efficiency gains and anticompetitive effects that can be measured in dollar or 
other similar terms are weighed to determine whether the “greater than” 
requirement is met; whereas efficiency gains and anticompetitive effects that 
cannot be balanced in such terms are compared to determine whether the “offset” 
requirement is met. Where all of the efficiency gains and anticompetitive effects 
can be measured in similar terms, and where the efficiency gains are “greater 
than” the anticompetitive effects, they will also be considered to “offset” the 
anticompetitive effects.>¢ 


5.9 ANTICOMPETITIVE “EFFECTS” 


Section 96(1) requires efficiency gains to be balanced against “the effects of any 
prevention or lessening of competition that will result or is likely to result from 
the merger or proposed merger”. Where a merger results in a price increase, it 
brings about both a neutral redistribution effect57 and a negative resource 
allocation effect on the sum of producer and consumer surplus (total surplus) 
within Canada. The efficiency gains described above are balanced against the 
latter effect, i.e., the deadweight loss to the Canadian economy. 


The calculation of the likely anticompetitive effects of mergers is generally very 
difficult to make. This is particularly so with respect to the measurement of losses 
related to a reduction in service, quality, variety, innovation and other non-price 
dimensions of competition. Insofar as such losses often cannot be quantified, they 


55 Accordingly, if part of the efficiencies likely to result from the merger include dynamic R&D efficiencies, 
(which cannot be measured in similar terms as any of the likely anticompetitive effects), and if part of the 
anticompetitive effects likely to result from the merger include a reduction in service, quality or variety, 
(which cannot be measured in terms that are similar to any of the likely efficiencies), the Director would 
exercise his discretion in assessing whether the R&D efficiencies would likely “offset” the effects of a 
reduction in service, quality or variety. 

56 Returning to the example discussed in note 53, if the anticompetitive effects in market A were solely 
quantitative in nature and were likely to amount to 29 units, the 30 units of legitimate efficiency gains (15 in 
market A and 15 in market D) would meet both the “greater than” and the “offset” requirement. If there 
were additional dynamic R&D efficiencies, on one hand, and a reduction in service on the other hand, it 
would require the exercise of discretion to determine whether, on the basis of the particular facts of the case, 
it could be concluded that the “offset” requirement was met. If the anticompetitive effects were likely to 
amount to 30 units, the “greater than” requirement would not be met. 

57 When a dollar is transferred from a buyer to a seller, it cannot be determined a priori who is more deserving, 


or in whose hands it has a greater value. 49 
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5.6 


receive a weighting that is essentially qualitative in nature. In view of the 
difficulties associated with arriving at precise estimates of both the elasticity of 
market demand and the magnitude of the prevention or lessening of competition 
that is likely to be brought about by the merger, several trade-off assessments are 
generally performed over a range of price increases and market demand 


elasticities. 


In calculating the magnitude of likely efficiency gains, cost savings are generally 
measured across the reduced level of output that will be required to bring about 
the anticipated material price increase. In estimating the extent of negative 
resource allocation effects of mergers, the Bureau includes the additional losses in 
total surplus that arise when market power is being exercised in the relevant mar- 
ket prior to the merger. Similar losses that arise as a result of foregone 
contribution to fixed costs (due to restricting levels of output) are also recognized. 


Given that section 96(1) requires efficiencies to be balanced against the effects of 
“any” prevention or lessening of competition that will result from the merger, 
anticompetitive effects that are likely to arise in other markets affected by the 
merger are also considered in the trade-off analysis. However, anticompetitive 
effects in markets that are not targeted by the order sought generally will not be 
substantial in nature. 


INCREASED EXPORTS AND IMPORT SUBSTITUTION 


In the determination of whether a merger is likely to bring about gains in efficien- 
cy described in section 96(1), section 96(2) requires that account be taken of 
whether such gains will result in: 


(i) a significant increase in the real value of exports; or, 


(ii) a significant substitution of domestic products for imported products. 


The words “described in subsection (1) [of section 96 of the Act]” make it clear 
that section 96(2) does not operate to expand the class of efficiency gains that 
may be considered in the trade-off analysis. Accordingly, this provision is simply 
considered to draw attention to the fact that, in calculating the merged entity’s 
total output for the purpose of arriving at the sum of unit and other savings 
brought about by the merger, the output that will likely displace imports, and any 
increased output that is sold abroad, must be taken into account. 
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5.7 OTHER ENFORCEMENT POLICY MATTERS 


= | TIMING DIFFERENCES 


Timing differences between the future anticipated efficiency gains and 
anticompetitive effects must be addressed by discounting back to present constant 
dollar values by: 


(i) removing the effects of future anticipated inflation; and, 


(ii) applying a standard real discount rate to allow the appropriate comparison of 
efficiency gains and anticompetitive effects which are likely to occur at 
different points in the future. 


Dollar values for efficiency gains should be presented in terms of constant dollars, 
i.e., with the effects of inflation removed. Where the prices of products are 
expected to increase or decrease at more or less than the general rate of inflation, 
this should be highlighted. The inflation rate assumptions which are employed 
should also be provided in documentation submitted to the Bureau. 


The real discount rate employed to compute present values should be consistent 
with the discount rates used to evaluate investment projects funded in whole or 
in part by the federal government. These standard rates are generally found in the 
Treasury Board’s Benefit — Cost Guidelines and similar federal government 
documents. A range of discount rates should be utilized in order to test the 
sensitivity of the results to different assumptions regarding the real discount 
rate.58 In general, one of the discount rates employed for sensitivity analysis 
purposes will be the “cost of capital” or “industry hurdle rate” for the specific 
industry in question. The same discount rate is ordinarily applied to the likely 
efficiency gains and the anticompetitive effects attributable to the transaction. 


BZ COSTS REQUIRED TO ACHIEVE GAINS 


Retooling and other costs that must be incurred to achieve efficiency gains are 
deducted from the total value of the efficiencies that are considered pursuant to 


section 96(1). 


5.7.3 DOCUMENTATION OF EFFICIENCY GAINS 


Objective verification of particular sources of efficiency gains may be provided by 
plant and firm-level accounting statements, internal studies, strategic plans, 
capital appropriation requests, management consultant studies (where available) 
or other available data. To facilitate the Bureau’s review of efficiency claims, infor- 
mation provided should describe the precise nature and magnitude of each type 


of efficiency gain that it is expected will be brought about by the merger. 


58 At the present time, the federal government is generally employing a rate of 8 percent with 4 percent and 12 
percent used for sensitivity testing. 
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PART 6 
PROCESS MATTERS 


6.1 COMPLIANCE APPROACH 


The Director’s enforcement of the Competition Act emphasizes compliance. 
Increased compliance with the Act benefits all parties, and is best facilitated by 
ensuring that persons involved in or affected by mergers are fully informed with 
respect to the Director’s enforcement policy. However, Merger Enforcement 
Guidelines are no substitute for early contact with the Bureau to discuss proposed 
or hypothetical transactions. Early contact usually provides helpful insights into: 


e the competition issues that are likely to be raised by a particular transaction; 
© the manner in which the assessment of these issues can be best facilitated; 


° the time that will likely be required to complete the review of the merger; 
whether the transaction is a good candidate for an Advance Ruling 
Certificate;>? 


© whether short form or long form prenotification is likely to be required; and, 


e whether restructuring will likely be necessary to ensure that competition will 
not be prevented or lessened substantially.©° 


6.2 PRENOTIFICATION 


Part IX of the Act requires that the Director be notified of proposed transactions 
where two thresholds are exceeded, relating to: 


(i) the combined size of the merging parties and their affiliates; and, 


(ii) the size of the transaction. 


With respect to the first threshold, section 109 requires notification of a proposed 
transaction only when the transacting parties, together with their affiliates,6! have 
assets in Canada or have gross annual revenues from sales in, from, or into 
Canada that exceed $400 million. 


The second threshold is addressed in section 110, where four types of notifiable 
transactions are distinguished: asset acquisitions, share acquisitions, corporate 
amalgamations, and business combinations otherwise than through a corporation, 
e.g., a joint venture. With respect to asset acquisitions, unless a transaction falls 


within one of the exemptions set out in sections 111 to 113,62 notification is 


59 The Director’s approach to advance ruling certificates is discussed in the Advance Ruling Certificates Bulletin, 


released by the Bureau in December 1988. 
60 Additional information regarding the compliance approach is set forth in the Bureau's Program of Compliance 


Bulletin, released by the Bureau in June 1989. | 
61 Affiliates, for purposes of the Act, are defined in section 2(2) on the basis of de jure control. Cf. part 1 of these 


Guidelines. 
62 Cf., Appendix 3. 53 
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required for a proposed acquisition of any of the assets in Canada of an operating 
business,63 if the aggregate value of the assets or the gross annual revenue from 
sales in or from Canada generated by those assets exceeds $35 million. 


With respect to share acquisitions, subject to the exemption provisions in sections 
111 to 113, notification is required for a proposed acquisition of “voting shares”64 
of a corporation that carries on an operating business or that controls a 
corporation that carries on an operating business, where: 


(i) | the corporation has assets in Canada, or gross annual revenues from sales in 
or from Canada, that exceed $35 million; and, 


(ii) the acquiror will have a greater than 20 percent voting interest in a public 
company or a greater than 35 percent voting interest in a completely private 
company. 


Where the proposed acquiror already has a greater than 20 percent or 35 percent 
voting interest prior to the proposed transaction in question, but less than a 50 
percent voting interest, notification is also required where that acquiror together 
with its affiliates will have a greater than 50 percent voting interest in the target 
corporation subsequent to the transaction.® 


Amalgamations are also subject to the exemptions in sections 111 to 113. 
Notification is required for a proposed amalgamation of two or more corporations 
where: 


(i) the value of the assets in Canada or the annual gross revenue from sales in 
or from Canada of the continuing corporation exceeds $70 million; and, 


(ii) one or more of the amalgamating corporations carries on an operating 
business or controls a company that carries on an operating business. 


Notification is required in respect of a proposed combination of two or more 
persons to carry on business, otherwise than through a corporation, if one or 
more of those persons propose to contribute assets of an operating business to the 
combination, and if the value of the assets in or sales in or from Canada of the 
combination exceeds $35 million. The various exemptions set forth in sections 
111 to 113 apply equally to combinations. 


In all cases, notification must be made by the person proposing the transaction. 
For amalgamations, combinations and other circumstances where the transaction 
is proposed by more than one person, one of the parties may be authorized by the 
others to give notice and supply information on their behalf. 


63 The term “operating business” is defined in section 108(1) as “a business or undertaking in Canada to which 
employees employed in connection with the undertaking ordinarily report for work”. 

64 The term “voting share” is defined in section 108(1) as “any share that carries voting rights under all 
circumstances or by reason of an event that has occurred and is continuing”. 

65 Provision is made in section 115 for a proposed acquiror to notify with respect to both voting thresholds at 
the same time if it is anticipated that sufficient additional shares to cross the fifty percent threshold will be 
purchased within one year of notice being given for an acquisition that results in a crossing of either the 20 
percent or the 35 percent thresholds. 
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The prenotification provisions cover both direct and indirect acquisitions. 
Accordingly, if a foreign or Canadian company purchases a foreign company and 
thereby indirectly acquires a Canadian operating business, the transaction is 
notifiable under the Competition Act, if the abovementioned thresholds are crossed. 
The same rules apply if a foreign company is buying a Canadian company. 


A notifier has the option of supplying information set out in either section 121 
(short form) or section 122 (long form). The information required under both sec- 
tions includes: 


e any legal documents that have been prepared in relation to the transaction; 


e a description of the proposed transaction and its underlying objectives; 
information relating to the parties to the transaction, their principal businesses 
and the businesses of their affiliates; 


e sales figures; 

e asset values; 

e principal categories of products produced; 
e significant customers and suppliers; and, 


e to the extent available, pro forma financial statements. 


The main difference between the short and long form filings is that the long form 
requires considerably more information on affiliates and products. 


Parties must wait seven days, where a short form filing is made, and 21 days in 
the case of a long form filing, before completing a proposed transaction. Where 
shares are to be acquired through a stock exchange, parties filing long form 
information may complete the transaction after 10 trading days, or such longer 
period, not exceeding 21 days, that may be allowed by exchange rules.°° The 
waiting period runs from the time that complete information, as determined by 
the Director, is received by the Director. Pursuant to section 123, the 


abovementioned periods may be reduced by the Director. 


Failure to notify in accordance with sections 114 or 123 is a criminal offense 
under section 65(2) and is subject to a fine of up to $5,000 or imprisonment for 
up to two years. In addition, the Director may apply to the Tribunal pursuant to 
section 100 for an order preventing the completion or implementation of the 


proposed merger until proper notification is filed. 


Pursuant to section 119 a notification in respect of a merger lapses if the merger is 
not completed within one year or such longer period as the Director may specily 


in any particular case. 


Parties are encouraged to contact the Bureau's Prenotification Unit before filing, 


66 Securities commissions and stock exchanges in Canada allow takeover bids to be conditional on compliance 


with Part IX of the Act. 55 
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to discuss whether a short-form or long form filing should be made; to discuss the 
possibility of pursuing an Advance Ruling Certificate (as an alternative to 
prenotification);67 to expedite review of the transaction; or to seek any other 
assistance that may be required regarding the review process or the Director’s 


interpretation of specific provisions of the Act. 


6.3 CONFIDENTIALITY 


Section 2968 of the Act prohibits the Director and his authorized representatives 
from communicating to another person information obtained pursuant to the 
provisions of sections 11, 15 and 16;6? and information obtained pursuant to a 
prenotification filing or from a person requesting an advance ruling certificate. 
Section 29 also prohibits disclosure of the identity of any person from whom 
information has been obtained pursuant to the Act; and the communication of 
whether notice has been given or information obtained in respect of a particular 
transaction that has been prenotified under section 114. The prohibitions of 
section 29 do not apply in respect of information that has been made public. In 
addition, the Director may communicate information obtained to a Canadian law 
enforcement agency or for the purpose of the administration and enforcement of 
the Act. 


In general, the Bureau will respect requests by merging parties that information 
not be sought from third parties about the likely effects on competition of mergers 
that have not been made public. However, such a request for confidentiality may 
seriously restrict the ability of the Director to assess fully the likely impact on 
competition of a merger, and may extend the period that would otherwise be 
required for the Bureau’s review. Accordingly, information from third parties may 
be sought if the merging parties indicate an intention to proceed with their 
merger before the Director’s assessment is completed and it has not been 
determined that the merger will not prevent or lessen competition substantially. 
In deciding whether to seek third party views, the Director will take into account 
whether the merging parties have provided an undertaking to ensure that the 
ability of the Tribunal to remedy the effect of the merger on competition would 
not be impaired. Parties who intend to proceed with their merger before the 
Director’s assessment is completed face the risk that the Director will make an 


67 See note 59 above. 
68 Section 29 states: 


(1) No person who performs or has performed duties or functions in the administration or enforcement of 
this Act shall communicate or allow to be communicated to any other person except to a Canadian 
law enforcement agency or for the purposes of the administration and enforcement of this Act: 


(a) the identity of any person from whom information was obtained pursuant to this Act; 
(b) any information obtained pursuant to section 11, 15, 16 or 114; 
(c) whether notice has been given or information supplied in respect of a particular proposed 
transaction under section 114; or 
(d) any information obtained from a person requesting a certificate under section 102. 
(2) This section does not apply in respect of any information that has been made public. 


6° These sections provide for the obtaining of information through oral examination, production of documents, 
written returns, searches and seizure and computer searches. 
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application for an interim order under section 100 or that the Director will bring 
an application for an order after the merger has been substantially completed, 
within the three year period permitted by section 97. 


In addition to the provisions of section 29, where an inquiry is commenced by the 
Director, section 10(3) provides that all inquiries are to be conducted in private. 
Accordingly, the Director will not comment on whether a section 10 inquiry has 
been initiated, unless the existence of the inquiry has otherwise been made 
public. 


Where an application is made to the Tribunal, the Director will advise the 
Tribunal of any request that has been made for confidentiality. 


6.4 SUBSTANTIAL COMPLETION 
In general, substantial completion of a merger is considered to arise when: 


(i) an ability to materially influence the economic behaviour of the business 
that is the subject of the transaction has been acquired or established; and, 


(ii) it is no longer possible for one of the parties to withdraw from the merger if 
an outstanding condition is not met or a regulatory approval is not obtained. 


6.5 TIMING 


The time required by the Bureau to review a merger is largely a function of when 
the Bureau is provided with sufficient information to assess the likely effects of 
the merger on competition. Accordingly, the time periods set forth in this section 
are contingent on obtaining such information, and are only approximate guides. 


Persons who have submitted prenotification filings are generally informed on the 
day that the relevant waiting period expires either that the transaction does not 
raise concerns under the substantive provisions of the Act or that the Bureau's 
assessment is not yet complete. Merging parties who have notified the Bureau 
with respect to a merger that falls below the prenotification thresholds are 
generally informed, either that the transaction does not raise concerns under the 
Act or that the merger requires further review, within three weeks of providing 
the Director with sufficient information to make this preliminary determination. 
Regardless of whether a merger is subject to the prenotification provisions of Part 
IX of the Act, the Bureau ordinarily endeavors at this time to communicate to the 
merging parties any preliminary concerns that have been identified. Similarly, it 
generally endeavors to communicate with the parties as additional issues are 
identified. 


Where parties are informed that no concerns have been identified, they can 
generally proceed with their transaction without facing a significant risk that the 
merger will be challenged within the three year period permitted by section 97, 
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unless new information which would affect the Director’s decision comes to the 
Bureau’s attention. By contrast, where the parties are informed that the review of 
the merger has not been completed, they may be requested to provide an 
undertaking not to proceed with the closing of their transaction without giving 
the Bureau a minimum of ten working days notice of an intention to do so. 
Where such an undertaking is not provided: 


(i) any attempt to complete or implement the merger may cause the Director to 
bring an application for an interim order pursuant to section 100 of the Act; 
Or, 


(ii) subsequent to the merger, an application challenging the merger may be 
brought pursuant to section 92, together with an application pursuant to sec- 
tion 104 for an interlocutory order. 


When competition concerns have been identified, they are conveyed to the 
notifying party and additional information is generally requested. The time that it 
takes for the review of the merger to be completed is then largely a function of 
the speed with which this information is provided. 


In general, at this stage parties are advised to provide a thorough competitive 
assessment document, if they have not already done so, together with responses 
to a detailed information request. The competitive assessment document should 
address the matters highlighted in these Guidelines. To the extent that 
documentation prepared for the purpose of making the decision to merge exists, it 
should also be provided to the Bureau, together with identification of its 
authorship. 


In most cases, a determination can be made of whether a merger prevents or 
lessens competition substantially within eight weeks after the merging parties 
have provided all requested information. This period of time is required in order 
to review this information, to review information relating to the industry that is 
already in the Bureau’s files, and to gather and review information provided by 
customers, suppliers, competitors, experts, others in the industry and government 
departments that have information pertaining to the market(s) in question. 
Where information is not provided upon request by merging parties or others, the 
Director may initiate a formal inquiry and seek to exercise the powers provided 
under sections 11, 15 or 16 of the Act. 


In those cases where a determination cannot be reached within this time frame, 
additional information may be sought with respect to contentious issues. At this 
stage, the timing of a final determination can vary significantly from case to case. 
In the Bureau’s experience, the most complex of these cases can require up to six 
months after all requested information has been obtained from the merging 
parties, before the Director’s position is finalized. This additional time has in part 
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been attributable to continued discussions initiated by the parties to the merger. 
The Director will be briefed throughout the assessment process, and will provide 


merging parties with an opportunity to discuss a determination before it is 
finalized. 


6.6 INFORMATION EXCHANGES BETWEEN MERGING PARTIES 


Information exchanged during merger negotiations which do not ultimately lead 
to a merger7° could raise questions which may require examination pursuant to 
the conspiracy provisions of section 45 of the Act. This risk can be reduced by lim- 
iting the information exchanged to that which is reasonably necessary to make a 
decision to merge, and by ensuring to the extent possible that such information is 
restricted to persons involved in negotiating the transaction, e.g., lawyers, accoun- 
tants, chief executive officers or merger counsellors. Unless there are legitimate 
reasons why commercially sensitive information needs to be shared in both 
directions, such risk can also be reduced by ensuring that information flow is one 
way. 


6.7 INVESTMENT CANADA 


Investment Canada reviews certain acquisitions in Canada by non-Canadians in 
terms of a “net benefit to Canada” test. One of the six factors considered in the 
assessment of this test is the likely effect of the merger on competition. 
Investment Canada generally seeks, but is not bound by, the Director's assessment 
of the likely implications of a transaction on competition. Similarly, decisions 
reached pursuant to the Investment Canada Act do not bind the Director. 


As a matter of practice, the Bureau receives all Investment Canada filings and 
attempts to complete the competition evaluation of Investment Canada cases that 
do not appear to raise concerns under the Competition Act within 15 days of 
receiving notification from Investment Canada. Where the documentation 
provided in the parties’ filing to Investment Canada is insufficient to enable a 
proper assessment to be made under the Competition Act, the companies involved 
are ordinarily approached directly. The Director will normally communicate to 
Investment Canada officials a conclusion that the competition factor should be 
given a positive, neutral or negative weight in Investment Canada’s overall net 
benefit assessment.7! Investment Canada may conclude that the merger is of net 
benefit to Canada notwithstanding that the competition factor has been given a 


negative weighting. 


70 It should be noted that even where a such negotiations lead to a agreement to merge, section 98 of the Act 
contemplates that the Director can elect to proceed pursuant to section 45 rather than the merger provisions. 
71 A negative weighting may be given even if the merger does not prevent or lessen competition substantially. 
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APPENDIX I 


BACKGROUND INFORMATION ON 
SUNK COSTS 


(I) MARKET SPECIFIC ASSETS AND LEARNING 


Where entry on the scale described in part 4.6.1 would require investments in 
assets whose total cost comprises a significant sunk cost component,! potential 
entrants will generally recognize that it may be profit maximizing for incumbent 
firms to maintain their output at levels that would render entry unprofitable, ie., 
at levels which would enable the incumbents to recoup some of their sunk costs, 
and which would yield prices below the potential entrant’s long run average total 
costs. Where significant economies of scale2 or scope? exist, a potential entrant 
will recognize that output added to the market by any new entry on a minimum 
efficient scale will exert downward pressure on prices. The greater the ratio of 
minimum efficient scale to total market output, the greater will be the price 
depressing effect of entry at that scale, and the less likely it will be that such entry 
will occur. Given that the relevant price to a potential entrant is the post-entry 
price, entry ordinarily will be increasingly deterred the longer that this price is 
expected to be below a level that would enable the entrant to recoup its entire 
investment if the entry initiative fails.4 This deterrent effect will be enhanced by 
the recognition that risk and uncertainty are increased by virtue of the likelihood 
that incumbents will vigorously fight to defend their market position, particularly 
in stable or declining markets, or where they have significant excess capacity.> If 
potential entrants decide in the alternative to enter on a lesser scale and accept 
the cost disadvantage associated with a sub-optimal level of production, this entry 
will not ordinarily be sufficient to eliminate a material price increase or other 
exercise of market power in a substantial part of the relevant market. 


1 j,e., the component of the purchase price of the highly specialized asset (less depreciation for use), that will 
not be recovered if entry fails and the asset must be sold at liquidation prices, moved to less valuable uses, 
or scrapped. If entry fails, variable costs associated with the entry initiative will also be irrecoverable, and 
must therefore be factored into the entrant’s estimation of the irrecoverable costs associated with a failed 
entry initiative. 

2 Economies of scale arise when the unit cost of producing a product decreases as the amount produced 
increases. Economies of scale may also exist in relation to other aspects of a business, such as distribution, 
marketing and management. 

3 Economies of scope arise when it is less costly to produce two or more products together than to produce 
them separately. As with economies of scale, economies of scope can also exist in other areas, such as 
distribution and marketing a full-line of products. 

4 Incumbents can price below their average total costs until an entry initiative fails because their sunk costs 
have already been committed and may therefore no longer be considered to be relevant to pricing decisions. 
It is this asymmetry between incumbents and persons contemplating entry that confers the advantage on the 
former. By contrast, in the absence of sunk costs, it would be difficult for the incumbent to credibly commit 
to maintaining output, because it could maintain prices and profit margins by accommodating entry, and 
moving to another market the production capacity formerly used to produce the output ceded to the new 
entrant. Given that potential entrants will ordinarily recognize this fact together with the fact that they would 
not face the prospect of making an investment that could not be recovered, they would not be deterred. 

5 Due to the fact that many Canadian markets support only a small number of firms, as a result of the 
existence of scale economies, the Bureau is frequently presented with this source of entry impediment. This 
is particularly so in relation to markets that are insulated by tariffs or are stable or contracting. In such 
markets, the scope for strategic interaction among firms is heightened. | 
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(II) 


The assessment undertaken pursuant to section 93(d) also involves a 
determination of whether entry within two years on a scale sufficient to eliminate 
a material price increase is likely to be deterred by the existence of advantages 
that accrue to incumbents through “learning by doing” and experience. In some 
markets, entry by potential entrants may be deterred or hindered by the fact that 
it takes several years to debug plants, acquire essential production and marketing 
experience and otherwise learn the tricks of the trade. In other markets, entry 
may be deterred or hindered by virtue of the fact that learning is an ongoing 
process and knowledge may only be acquired in such a way that potential 
entrants cannot realistically expect to catch up with incumbents in the foreseeable 
future. 


PRODUCT DIFFERENTIATION 


Firms typically attempt to differentiate their products from the products of their 
competitors in one or more of the following ways: 


(i) by distinguishing the physical nature of the product, in terms of features, 
durability and quality; 


(ii) by offering superior pre or post-sales service, including warranties; 


(iii) by selling from locations that are more convenient to access, or that require 
less transportation costs to reach, than rival sales locations; and, 


(iv) by creating perceived attributes through advertising, labelling, packaging, etc. 


When products are successfully differentiated in these or other ways, buyers are 
generally not indifferent between branded and unbranded products that compete 
within a single relevant market, in the way that they typically are with respect to 
competing sources of an undifferentiated product. When buyers in a 
differentiated market find a brand that they like, that brand will often become the 
standard against which products of new entrants are judged. In essence, buyers 
develop brand loyalty which is generally rooted in satisfactory past experience 
and in the assurance of quality that is provided by the brand name. This quality 
assurance is in turn ordinarily reinforced through advertising and other forms of 
promotion. 


Where significant brand loyalty exists in a market, buyers will often be reluctant 
to immediately switch to a new product in response to an increase in the price of 
the product that commands their loyalty. This reluctance can be exacerbated by 

the significant risk associated with purchasing a new product where the product: 


¢ is a component in a production process that will have to be shut down if the 
product fails to perform as expected; 
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¢ is resold, either as is or embodied in another product, by buyers who must, 


therefore, place their own reputation at risk if they decide to purchase the new 
product; 


¢ is not one which is cheaply sampled; is a durable good that is infrequently 
purchased; or, 


¢ where timeliness of delivery and technical support are important. 


Given the foregoing, new entrants often must offer a lower price, a superior prod- 
uct, and/or engage in more extensive and more frequent advertising and 
promotion than incumbent firms to convince buyers to sample their product(s) 
and ultimately abandon the product(s) of the incumbent firm(s). Each of these 
sources of asymmetry between new entrants and incumbent firms is a source of 
additional sunk costs which ordinarily serve to deter or delay entry. This is 
particularly so with goods that are purchased on a self-serve basis, without 
significant in-store assistance from salespersons; and where there are significant 
costs associated with obtaining information about a product and its performance 
relative to other products in the relevant market. 


These disadvantages increase as the proportion of total market output that is 
accounted for by minimum efficient scale increases. In short, the more sales that 
must be made to attain minimum efficient scale, the greater are the sunk entry 
costs that must be incurred in terms of product discounts, advertising and other 
forms of promotion,¢6 and the longer it will generally take an entrant to gain 
sufficient sales to eliminate a price increase by incumbents. Moreover, as the level 
of minimum efficient scale increases, potential entrants are more likely to fear 
that they will not gain sufficient sales to justify committing to these sunk costs, 
and/or that the prospect of slow buyer-acceptance will increase their exposure to 


additional sunk costs. 


(itl) STRATEGIC BEHAVIOUR 


There are several kinds of strategic behaviour that can serve to impose sunk costs 
on new entrants or delay the ability of a new competitor to eliminate a material 
price increase. Such behaviour may occur prior or subsequent to entry, and may 
not be designed to have an entry deterring effect. For example, the offering of dis- 
counts for full-line purchases often effectively serves to prevent suppliers of less 
than a full line of products from being able to constrain a price increase with 
respect to a single product within the full line, yet this is not typically the primary 


reason why incumbent firms may offer such discounts. 


6 Jt is important to recognize that there are often economies of scale in advertising that disadvantage new 
entrants until they reach the level of sales where their per-unit advertising costs are comparable with 
those of incumbents. 
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In assessing the extent to which a material price increase or other change in the 


market brought about by the merger is likely to induce entry on a scale that is 


sufficient to eliminate such a price increase within two years, particular attention 


will be paid to determining whether entry is likely to be impeded or delayed by 


one or more of the following: 


existing exclusive dealing or tying arrangements; 
buyers facing significant switching costs;7 


existing contracts that are long term in nature, and/or that include “meet the 
competition” or “unilateral renewal” clauses; 


high levels of investment in R&D or advertising by incumbents, or a likelihood 
that such investments will be made; 


incumbents having filled most significant product niches or geographic location 
opportunities; 


incumbents having acquired patents for a variety of ways of making a product; 


incumbents having signalled through responses to past entry initiatives that 
existing excess capacity will be employed to depress prices in response to an 
attempt to enter; and/or, 


an expectation that incumbents will likely respond to entry by vigorously 
defending their market positions. 


Suppliers can advertently or inadvertently impose significant switching costs on buyers in various ways, 
including: by making rebates or discounts contingent on total fidelity, or on purchases made over a long 
period of time; by negotiating substantial liquidated damages for breach of contract; by requiring the 
purchaser to include the trade mark of the relevant product on the packaging when it is resold; or by 
manipulating the compatibility of product components. 
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TYPES OF EFFICIENCY GAINS GENERALLY 
CONSIDERED 


Efficiency gains that are assessed pursuant to section 96 fall into two broad 
classes: production efficiencies and dynamic efficiencies. Production efficiencies 
result from real long run savings in resources which permit firms to produce more 
output or better quality output from the same amount of input. These efficiencies 
are generally the focus of the evaluation, because they can be quantifiably 
measured, objectively ascertained, and supported by engineering, accounting or 
other data. 


Production efficiencies include: 


(i) product-level, plant-level and multi-plant level operating and fixed-cost 
efficiencies; 


(ii) savings associated with integrating new activities within the firm; and, 


(iii) savings attributable to the transfer of superior production techniques and 
know-how from one of the merging parties to the other. 


Product-level efficiencies that are most commonly recognized are those that arise 
when a firm generates “economies of scale” by reducing the long run average unit 
cost of a product through increased volume production. Economies of scale can 
also arise at the plant level as plants are expanded toward their optimal size. In 
addition, at higher rates of output, mechanization of specific production functions 
previously carried out manually can give rise to scale related resource savings. 
Economies of scope can be generated at the plant level when the cost of 
producing more than one product at a given level of output is reduced by 
producing them together rather than separately. These efficiencies are particularly 


common in service industries. 


Other efficiencies that can arise at the plant-level include savings that flow from 
specialization, the elimination of duplication, reduced downtime, a smaller base of 
spare parts, smaller inventory requirements and the avoidance of capital 
expenditures that would otherwise have been required. Multi-plant level savings 
can arise from plant specialization, the rationalization of various administrative 
and management functions, (e.g., sales, marketing, accounting, purchasing, 
finance, production) and the rationalization of R&D activities. In addition, 
mergers can bring about plant and multi-plant efficiencies in relation to 


distribution, advertising and capital raising. 


Production-related efficiencies can also result from integrating activities within 
the merged entity that were previously performed by third parties. Attainment of 
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these gains generally involves a reduction in transaction costs associated with 
matters such as contracting for inputs, distribution and services. 


In addition to the foregoing, it is recognized that mergers can give rise to 
legitimate production-related savings attributable to the transfer of superior 
production techniques and know-how from one of the merging parties to the 
other. However, claims that a merger is likely to give rise to efficiencies by reason 
of “superior management” are generally difficult to establish objectively. 
Moreover, it is generally difficult to demonstrate that particular savings are 
specifically attributable to management performance. Similarly, it is typically hard 
to establish that the efficiencies would not likely be sought and attained through 
alternative means if the merger did not proceed. 


The second class of efficiencies considered in the section 96 assessment, dynamic 
efficiencies, include gains attained through the optimal introduction of new 
products, the development of more efficient productive processes, and the 
improvement of product quality and service. It is recognized that the attainment 
of dynamic efficiencies is crucial to both the general evolution of competition and 
the international competitiveness of Canadian industries. However, claims that a 
merger will lead to dynamic efficiencies are ordinarily extremely difficult to 
measure. Accordingly, the weight given to claims regarding such efficiencies will 
generally be qualitative in nature. 
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CHAPTER C-34 


An Act to provide for the general regulation of 
trade and commerce in respect of cons- 
piracies, trade practices and mergers 
affecting competition 


SHORT RHEE 


1. This Act may be cited as the Competition 
Act. 


RD. 1985,¢..C-34.4s. 1 R.S.,..1985,.c..19:(2nd Supp.), 
Suli9e 


PURPOSE 


1.1 The purpose of this Act is to maintain 
and encourage competition in Canada in order 
to promote the efficiency and adaptability of 
the Canadian economy, in order to expand 
opportunities for Canadian participation in 
world markets while at the same time recogniz- 
ing the role of foreign competition in Canada, 
in order to ensure that small and medium-sized 
enterprises have an equitable opportunity to 
participate in the Canadian economy and in 
order to provide consumers with competitive 
prices and product choices. 

ROS ls" C9 (nd Supps)msaal9: 


INTERPRETATION 


2. (1) In this Act, 


“article” means real and personal property of 
every description including 

(a) money, 
(b) deeds and instruments relating to or 
evidencing the title or right to property or 
an interest, immediate, contingent or 
otherwise, in a corporation or in any assets 
of a corporation, 
(c) deeds and instruments giving a right to 
recover or receive property, 


CHAPITRE C-34 


Loi portant réglementation générale du com- 
merce en matiére de complots, de prati- 
ques commerciales et de fusionnements qui 
touchent a la concurrence 


TITRE ABREGE 


1. Loi sur la concurrence. 


IE-R. (1985), ‘ch. (C=34 SartetLR. (985)echy 19 (2° 
suppl.), art. 19. 


OBJET 


1.1 La présente loi a pour objet de préserver 
et de favoriser la concurrence au Canada dans 
le but de stimuler l’adaptabilité et l’efficience 
de l'économie canadienne, d’améliorer les chan- 
ces de participation canadienne aux marchés 
mondiaux tout en tenant simultanément 
compte du réle de la concurrence étrangére au 
Canada, d’assurer a la petite et a la moyenne 
entreprise une chance honnéte de participer a 
"économie canadienne, de méme que dans le 
but d’assurer aux consommateurs des prix com- 
pétitifs et un choix dans les produits. 

RECO SS) chao easippls) atta lo: 


DEFINITIONS 


2. (1) Les définitions qui suivent s’appli- 
quent a la présente loi. 
«article» Biens meubles et immeubles de toute 
nature, y compris : 
a) de l’argent; 
b) des titres et actes concernant ou consta- 
tant un droit de propriété ou autre droit 
relatif 4 des biens ou un intérét, actuel, 
éventuel ou autre, dans une personne 
morale ou dans des éléments de l’actif 
d’une personne morale; 


Titre abrégé 


Objet 


Définitions 


«article» 
“article” 


Vil 
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“business” 
«entreprise» 


“Director” 
«directeur» 


“Minister” 
«ministre» 


“product” 
«produit» 
“record” 
«document» 


“service 
«service» 


“supply” 


«fournir»... 
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(d) tickets or like evidence of right to be 
in attendance at a particular place at a 
particular time or times or of a right to 
transportation, and 


(e) energy, however generated; 

“business” includes the busjness of 
(a) manufacturing, producing, transport- 
ing, acquiring, supplying, storing and 
otherwise dealing in articles, and 
(6) acquiring, supplying and otherwise 
dealing in services; 

“Commission s(Réepedledpakis., 1985; c. 19 

(2nd Supp.), s. 20] 


“Director” means the Director of Investigation 
and Research appointed under subsection 
71); 

“merger” [Repealed, R.S., 1985, c. 19 (2nd 
Supp.), s. 20] 


‘““Minister’’ means the Minister of Consumer 
and Corporate Affairs; 


“monopoly” [Repealed, R.S., 1985, c. 19 (2nd 
Supp.), s. 20] 


“product” includes an article and a service; 


“record” includes any correspondence, memo- 
randum, book, plan, map, drawing, diagram, 
pictorial or graphic work, photograph, film, 
microform, sound recording, videotape, 
machine readable record, and any other 
documentary material, regardless of physical 
form or characteristics, and any copy or por- 
tion thereof; 


“service” means a service of any description 
whether industrial, trade, professional or 
otherwise; 

“supply” means, 

(a) in relation to an article, sell, rent, 
lease or otherwise dispose of an article or 
an interest therein or a right thereto, or 
offer so to dispose of an article or interest 
therein or a right thereto, and 

(b) in relation to a service, sell, rent or 
otherwise provide a service or offer so to 
provide a service; 


“trade, industry “‘trade, industry or profession” includes any 


or profession” 
«commerce...» 


“Tribunal” 
«Tribunal» 


Vill 


class, division or branch of a trade, industry 
or profession; 


“Tribunal” means the Competition Tribunal 
established by subsection 3(1) of the Compe- 
tition Tribunal Act. 


Competition 


c) des titres et actes donnant le droit de 
recouvrer ou de recevoir des biens; 


d) des billets ou piéces de méme genre 
attestant le droit d’étre présent en un lieu 
donné a un ou certains moments donnés ou 
des titres de transport; 
e) de l’énergie, quelle que soit la fagon 
dont elle est produite. 


«commerce, industrie ou profession» Y est assi- 
milée toute catégorie, division ou branche 
d'un commerce, d’une industrie ou d’une 
profession. 


«Commission» [Abrogée, L.R. (1985), ch. 19 
(2° suppl.), art. 20] 


«directeur» Le directeur des enquétes et recher- 
ches nommé en vertu du paragraphe 7(1). 


«document» Les éléments d'information, quels 
que soient leur forme et leur support, notam- 
ment la correspondance, les notes, livres, 
plans, cartes, dessins, diagrammes, illustra- 
tions ou graphiques, photographies, films, 
microformules, enregistrements  sonores, 
magnétoscopiques ou informatisés, ou toute 
reproduction totale ou partielle de ces élé- 
ments d’information. 


«entreprise» Sont comprises parmi les entrepri- 
ses les entreprises : 


a) de fabrication, de production, de trans- 
port, d’acquisition, de fourniture, d’emma- 
gasinage et de tout autre commerce por- 
tant sur des articles; 


b) d’acquisition, de prestation de services 
et de tout autre commerce portant sur des 
services. 

«fournir» OU «approvisionner» 
a) Relativement a un article, vendre, louer 
ou donner a bail l’article, ou un intérét ou 
droit y afférent, ou en disposer d’une autre 
facon ou offrir d’en disposer ainsi; 
b) relativement a un service, vendre, louer 
ou autrement fournir un service ou offrir 
de le faire. 


«fusion» [Abrogée, L.R. (1985), ch. 
suppl.), art. 20] 
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«ministre» Le ministre des Consommateurs et 
des Sociétés. 

«monopole» [Abrogée, L.R. (1985), ch. 19 (2° 
suppl.), art. 20] 


«produit» Sont assimilés a un produit un article 
et un service. 


«commerce, 
industrie ou 
profession» 
Cidade 


«directeur» 
“Director” 


«document» 
“record” 


«entreprise» 
“business” 


«fournir» ou 
«approvision- 
ner» 
“supply” 


«ministre» 
“Minister” 


«produit» 
“product” 
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«service» Service industriel, commercial, profes- 


«Service» 
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sionnel ou autre. “service” 
«Tribunal» Le Tribunal de la concurrence, «Tribunal» 
constitué en application du paragraphe 3(1) Tribunal 
de la Loi sur le Tribunal de la concurrence. 
ava (2) For the purposes of this Act, (2) Pour l’application de la présente loi : Filiale, société 


corporation, 
partnership or 


sole proprietor- 


(a) one corporation is affiliated with another 
corporation if one of them is the subsidiary 


a) une personne morale est affili¢e a une 
autre personne morale si lune d’elles est la 


de personnes ou 


entreprise 


unipersonnelle 


ue of the other or both are subsidiaries of the filiale de l’autre, si toutes deux sont des 
same corporation or each of them is con- filiales d’une méme personne morale ou 
trolled by the same person; encore si chacune d’elles est contrdlée par la 
(b) if two corporations are affiliated with méme personne; 
the same corporation at the same time, they b) si deux personnes morales sont affiliées a 
are deemed to be affiliated with each other; la méme personne morale au méme moment, 
and elles sont réputées étre affili¢es Pune a 
(c) a partnership or sole proprietorship is l'autre; 
affiliated with another partnership, sole pro- c) une société de personnes ou une entreprise 
prietorship or a company if both are con- unipersonnelle est affiliée 4 une autre société 
trolled by the same person. de personnes, a une autre entreprise uniper- 
sonnelle ou a une personne morale si toutes 
deux sont contrélées par la méme personne. 
demas (3) For the purposes of this Act, a corpora- (3) Pour l’application de la présente loi, une Filiale 
vaca tion is a subsidiary of another corporation if it personne morale est une filiale d’une autre 
is controlled by that other corporation. personne morale si elle est contrélée par cette 
autre personne morale. 
Control (4) Pour l’application de la présente loi : Controle 


(4) For the purposes of this Act, 


(a) a corporation is controlled by a person 
other than Her Majesty if 


(i) securities of the corporation to which 
are attached more than fifty per cent of 
the votes that may be cast to elect direc- 
tors of the corporation are held, directly or 
indirectly, whether through one or more 
subsidiaries or otherwise, otherwise than 
by way of security only, by or for the 
benefit of that person, and 
(ii) the votes attached to those securities 
are sufficient, if exercised, to elect a 
majority of the directors of the corpora- 
tion; and 

(b) a corporation is controlled by Her 

Majesty in right of Canada or a province if 
(i) the corporation is controlled by Her 
Majesty in the manner described in para- 
graph (a), or 
(ii) in the case of a corporation without 
share capital, a majority of the directors of 
the corporation, other than ex officio 
directors, are appointed by 


a) une personne morale est contrélée par une 
personne autre que Sa Majesté si : 


(i) des valeurs mobiliéres de cette per- 
sonne morale comportant plus de cin- 
quante pour cent des votes qui peuvent 
étre exercés lors de l’élection des adminis- 
trateurs de la personne morale en question 
sont détenues, directement ou indirecte- 
ment, notamment par l’intermédiaire 
dune ou de plusieurs filiales, autrement 
qu’a titre de garantie uniquement, par 
cette personne ou pour son bénéfice, 
(ii) les votes que comportent ces valeurs 
mobiliéres sont suffisants, en supposant 
leur exercice, pour élire une majorite des 
administrateurs de la personne morale; 

b) une personne morale est contrdlée par Sa 

Majesté du chef du Canada ou d’une pro- 

vince SI: 
(i) la personne morale est contrélée par Sa 
Majesté de la maniére décrite 4 l’alinéa a), 
(ii) dans le cas d’une personne morale 
sans capital-actions, une majorité des 
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(A) the Governor in Council or the 
Lieutenant Governor in Council of the 
province, as the case may be, or 

(B) a Minister of the government of 
Canada or the province, as the case may 
be. 


R.S., 1985 "emC-347 s: 2; RSs, 1985. c. 19 (nd Supp.), 


S ZA 


Competition 


administrateurs de la personne morale, 
autres que les administrateurs d’office, 
sont nommés par : 
(A) soit le gouverneur en conseil ou le 
lieutenant-gouverneur en conseil de la 
province, selon le cas, 
(B) soit un ministre du gouvernement 
du Canada ou de la province, selon le 
cas. 
EVR. (1985), ch: C-34, art. 2; EZR-"(1985). ‘ch. 19 (Ok 
suppl.), art. 20. 
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Definition of 
“merger” 


Order 


Mergers 


91. In sections 92 to 100, “merger” means 
the acquisition or establishment, direct or indi- 
rect, by one or more persons, whether by pur- 
chase or lease of shares or assets, by amalga- 
mation or by combination or otherwise, of 
control over or significant interest in the whole 
or a part of a business of a competitor, supplier, 
customer or other person. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


92. (1) Where, on application by the Direc- 
tor, the Tribunal finds that a merger or pro- 
posed merger prevents or lessens, or is likely to 
prevent or lessen, competition substantially 

(a) ina trade, industry or profession, 

(b) among the sources from which a trade, 

industry or profession obtains a product, 

(c) among the outlets through which a trade, 

industry or profession disposes of a product, 

or 

(d) otherwise than as described in para- 

graphs (a) to (c), 
the Tribunal may, subject to sections 94 to 96, 


Fusionnements 


91. Pour l’application des articles 92 a 100, 
«fusionnement» désigne l’acquisition ou Il’éta- 
blissement, par une ou plusieurs personnes, 
directement ou indirectement, soit par achat ou 
location d’actions ou d’éléments d’actif, soit par 
fusion, association d’intéréts ou autrement, du 
contréle sur la totalité ou quelque partie d’une 
entreprise d’un concurrent, d’un fournisseur, 
d’un client, ou d’une autre personne, ou encore 
d’un intérét relativement important dans la 
totalité ou quelque partie d’une telle entreprise. 
L.R. (1985), ch. 19 (2° suppl.), art. 45. 


92. (1) Dans les cas ou, a la suite d’une 
demande du directeur, le Tribunal conclut 
qu’un fusionnement réalisé ou proposé empéche 
ou diminue sensiblement la concurrence, ou 
aura vraisemblablement cet effet : 

a) dans un commerce, une industrie ou une 

profession; 

b) entre les sources d’approvisionnement 

auprés desquelles un commerce, une indus- 

trie ou une profession se procure un produit; 

c) entre les débouchés par lintermédiaire 

desquels un commerce, une industrie ou une 

profession écoule un produit; 

d) autrement que selon ce qui est prévu aux 

alinéas a) ac), 
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Part VIII 


Définition de 
«fusionnement» 


Ordonnance en 
cas de 
diminution de 
la concurrence 


X\ 
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Partie VIII 


Evidence 


Factors to be 
considered 
regarding 
prevention or 
lessening of 
competition 


XIl 


Concurrence 


(e) in the case of a completed merger, order 

any party to the merger or any other person 
(1) to dissolve the merger in such manner 
as the Tribunal directs, 


(11) to dispose of assets or shares desig- 
nated by the Tribunal in such manner as 
the Tribunal directs, or 


(iii) 1n addition to or in lieu of the action 
referred to in subparagraph (i) or (ii), with 
the consent of the person against whom 
the order is directed and the Director, to 
take any other action, or 


(f) in the case of a proposed merger, make 
an order directed against any party to the 
proposed merger or any other person 


(1) ordering the person against whom the 

order is directed not to proceed with the 

merger, 

(11) ordering the person against whom the 

order is directed not to proceed with a part 

of the merger, or 

(iui) in addition to or in lieu of the order 

referred to in subparagraph (ii), either or 

both 
(A) prohibiting the person against 
whom the order is directed, should the 
merger or part thereof be completed, 
from doing any act or thing the prohibi- 
tion of which the Tribunal determines.to 
be necessary to ensure that the merger 
or part thereof does not prevent or 
lessen competition substantially, or 


(B) with the consent of the person 
against whom the order is directed and 
the Director, ordering the person to take 
any other action. 


(2) For the purpose of this section, the Tri- 
bunal shall not find that a merger or proposed 
merger prevents or lessens, or is likely to pre- 
vent or lessen, competition substantially solely 
on the basis of evidence of concentration or 
market share. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


93. In determining, for the purpose of sec- 
tion 92, whether or not a merger or proposed 


Chap. C-34 


le Tribunal peut, sous réserve des articles 94 a4 
96: 
e) dans le cas d’un fusionnement réalisé, 
rendre une ordonnance enjoignant a toute 
personne, que celle-ci soit partie au fusionne- 
ment ou non : 


(i) de le dissoudre, conformément a ses 
directives, 

(ii) de se départir, selon les modalités qu’il 
indique, des éléments d’actif et des actions 
qu 1l indique, 

(iii) en sus ou au lieu des mesures prévues 
au sous-alinéa (1) ou (ii), de prendre toute 
autre mesure, a condition que la personne 
contre qui l’ordonnance est rendue et le 
directeur souscrivent a cette mesure; 


f) dans le cas d’un fusionnement proposé, 
rendre, contre toute personne, que celle-ci 
soit partie au fusionnement proposé ou non, 
une ordonnance enjoignant : 


(i) a la personne contre laquelle l’ordon- 
nance est rendue de ne pas procéder au 
fusionnement, 


(11) a la personne contre laquelle l’ordon- 
nance est rendue de ne pas procéder a une 
partie du fusionnement, 


(111) en sus ou au lieu de l’ordonnance 

prévue au sous-alinéa (ii), cumulativement 

ou non: 
(A) a la personne qui fait l’objet de 
l’ordonnance, de s’abstenir, si le fusion- 
nement était éventuellement complété 
en tout ou en partie, de faire quoi que ce 
soit dont l’interdiction est, selon ce que 
conclut le Tribunal, nécessaire pour que 
le fusionnement, méme partiel, n’empé- 
che ni ne diminue sensiblement la 
concurrence, 
(B) a la personne qui fait l’objet de 
lordonnance de prendre toute autre 
mesure a condition que le directeur et 
cette personne y souscrivent. 


(2) Pour l’application du présent article, le 
Tribunal ne conclut pas qu’un fusionnement, 
réalisé ou proposé, empéche ou diminue sensi- 
blement la concurrence, ou qu’il aura vraisem- 
blablement cet effet, en raison seulement de la 
concentration ou de la part du marché. 

L.R. (1985), ch. 19 (2° suppl.), art. 45. 


93. Lorsqu’il détermine, pour l’application 
de l'article 92, si un fusionnement, réalisé ou 


Preuve 


Eléments a 
considérer 
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merger prevents or lessens, or is likely to pre- 
vent or lessen, competition substantially, the 
Tribunal may have regard to the following 
factors: 


(a) the extent to which foreign products or 
foreign competitors provide or are likely to 
provide effective competition to the busi- 
nesses of the parties to the merger or pro- 
posed merger; 
(b) whether the business, or a part of the 
business, of a party to the merger or pro- 
posed merger has failed or is likely to fail; 
(c) the extent to which acceptable substi- 
tutes for products supplied by the parties to 
the merger or proposed merger are or are 
likely to be available; 
(d) any barriers to entry into a market, 
including 
(i) tariff and non-tariff barriers to inter- 
national trade, 


(ii) interprovincial barriers to trade, and 
(iii) regulatory control over entry, 


and any effect of the merger or proposed 
merger on such barriers; 


(e) the extent to which effective competition 
remains or would remain in a market that is 
or would be affected by the merger or pro- 
posed merger; 

(f) any likelihood that the merger or pro- 
posed merger will or would result in the 
removal of a vigorous and effective competi- 
tor; 

(g) the nature and extent of change and 
innovation in a relevant market; and 


(h) any other factor that is relevant to com- 

petition in a market that is or would be 

affected by the merger or proposed merger. 
R.S., 1985, c. 19 (2nd Supp.), s. 45. 


Exception 94. The Tribunal shall not make an order 
under section 92 in respect of 

(a) a merger substantially completed before 
the coming into force of this section; or 
(b) an amalgamation or proposed amalga- 
mation under section 255 of the Bank Act, or 
an acquisition or proposed acquisition of 
assets under section 273 of the Bank Act, in 
respect of which the Minister of Finance has 


proposé, empéche ou diminue sensiblement la 
concurrence, ou s’il aura vraisemblablement cet 
effet, le Tribunal peut tenir compte des facteurs 
suivants : 


a) la mesure dans laquelle des produits ou 
des concurrents étrangers assurent ou assure- 
ront vraisemblablement une concurrence 
réelle aux entreprises des parties au fusionne- 
ment réalisé ou propose; 

b) la déconfiture, ou la déconfiture vraisem- 
blable de l’entreprise ou d’une partie de l’en- 
treprise d'une partie au fusionnement réalisé 
ou propose; 

c) la mesure dans laquelle sont ou seront 
vraisemblablement disponibles des produits 
pouvant servir de substituts acceptables a 
ceux fournis par les parties au fusionnement 
réalisé ou propose; 

ad) les “entraves a Vaccés a un marche, 
notamment : 


(i) les barriéres tarifaires et non tarifaires 
au commerce international, 


(ii) les barriéres interprovinciales au com- 
merce, 


(iii) la reglementation de cet accés, 


et tous les effets du fusionnement, réalisé ou 
propose, sur ces entraves; 


e) la mesure dans laquelle il y a ou il y 
aurait encore de la concurrence réelle dans 
un marché qui est ou serait touché par le 
fusionnement réalisé ou propose; 

f) la possibilité que le fusionnement réalisé 
ou proposé entraine ou puisse entrainer la 
disparition d’un concurrent dynamique et 
efficace; 


g) la nature et la portée des changements et 
des innovations sur un marché pertinent; 


h) tout autre facteur pertinent a la concur- 
rence dans un marché qui est ou serait 
touché par le fusionnement réalisé ou 
proposé. 

L.R. (1985), ch. 19 (2° suppl.), art. 45. 


94. Le Tribunal ne rend pas une ordonnance 
en vertu de l’article 92 a Pégard : 

a) dun fusionnement en substance réalisé 
avant l’entrée en vigueur du présent article; 

b) d'une fusion visée a l'article 255 de la Loi 
sur les banques, que cette fusion soit réalisée 
ou proposée, ou a légard d'une acquisition 
d’éléments d’actif visée a l’article 273 de 
cette loi, que cette acquisition soit réalisée ou 


Part 


Exception 


Vill 


XII 
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Partie VIII 


Exception for 
joint ventures 


Limitation 


Exception 
where gains in 
efficiency 


XIV 


Concurrence 


certified to the Director the names of the 
parties thereto and that the amalgamation or 
acquisition is desirable in the interest of the 
financial system. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


95. (1) The Tribunal shall not make an 
order under section 92 in respect of a combina- 
tion formed or proposed to be formed, other- 
wise than through a corporation, to undertake a 
specific project or a program of research and 
development if 


(a) a project or program of that nature 


(1) would not have taken place or be likely 
to take place in the absence of the combi- 
nation, or 


(11) would not reasonably have taken place 
or reasonably be likely to take place in the 
absence of the combination because of the 
risks involved in relation to the project or 
program and the business to which it 
relates; 


(5) no change in control over any party to 
the combination resulted or would result 
from the combination; 


(c) all the persons who formed the combina- 
tion are parties to an agreement in writing 
that imposes on one or more of them an 
obligation to contribute assets and governs a 
continuing relationship between those par- 
ties; 

(d) the agreement referred to in paragraph 
(c) restricts the range of activities that may 
be carried on pursuant to the combination, 
and provides that the agreement terminates 
on the completion of the project or program; 
and 


(e) the combination does not prevent or 
lessen or is not likely to prevent or lessen 
competition except to the extent reasonably 
required to undertake and complete the 
project or program. 


(2) For greater certainty, this section does 
not apply in respect of the acquisition of assets 
of a combination. 

R.S., 1985, c. 19 (nd Supp:), s. 45: 


96. (1) The Tribunal shall not make an 
order under section 92 if it finds that the 
merger or proposed merger in respect of which 
the application is made has brought about or is 
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proposée, et a propos de laquelle le ministre 
des Finances certifie au directeur le nom des 
parties et certifie que cette fusion ou acquisi- 
tion est souhaitable dans l’intérét du systéme 
financier. 

L.R. (1985), ch. 19 (2° suppl.), art. 45. 


95. (1) Le Tribunal ne rend pas d’ordon- 
nance tn application de l’article 92 a4 l’égard 
d'une association d’intéréts formée, ou dont la 
formation est proposée, autrement que par |’in- 
termédiaire d’une personne morale, dans le but 
d’entreprendre un projet spécifique ou un pro- 
gramme de recherche et développement si les 
conditions suivantes sont réunies : 

a) un projet ou programme de cette nature : 

(1) soit n’aurait pas eu lieu ou n’aurait 
vraisemblablement pas lieu sans |’associa- 
tion d’intéréts, 
(11) soit n’aurait, en toute raison, pas eu 
lieu ou n’aurait vraisemblablement pas lieu 
sans l’association d’intéréts en raison des 
risques attachés a ce projet ou programme 
et de l’entreprise qu’il concerne; 


b) aucun changement dans le contréle d’une 
des parties a lassociation d’intéréts n’a 
résulté ou ne résulterait de cette association; 
c) toutes les parties qui ont formé l’associa- 
tion d’intéréts sont parties 4 une entente 
écrite qui impose a au moins l’une d’entre 
elles obligation de contribuer des éléments 
d’actif et qui. régit une relation continue 
entre ces parties; 

d) lentente visée a l’alinéa c) limite l’éven- 
tail des activités qui peuvent étre exercées 
conformément a l'association d’intéréts et 
prévoit sa propre expiration au terme du 
projet ou programme; 

e) l'association d’intéréts n’a pas, sauf dans 
la mesure de ce qui est raisonnablement 
nécessaire pour que le projet ou programme 
soit entrepris et complété, l’effet d’empécher 
ou de diminuer la concurrence ou n’aura 
vraisemblablement pas cet effet. 


(2) Il est entendu que le présent article ne 
s’applique pas a l’égard de l’acquisition d’élé- 
ments d’actif d'une association d’intéréts. 

L.R. (1985), ch: 19°(2°suppl.), art. 45. 


96. (1) Le Tribunal ne rend pas l’ordon- 
nance prévue a l’article 92 dans les cas ou il 
conclut que le fusionnement, réalisé ou proposé, 
qui fait objet de la demande a eu pour effet ou 
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likely to bring about gains in efficiency that 
will be greater than, and will offset, the effects 
of any prevention or lessening of competition 
that will result or is likely to result from the 
merger or proposed merger and that the gains 
in efficiency would not likely be attained if the 
order were made. 


(2) In considering whether a merger or pro- 
posed merger is likely to bring about gains in 
efficiency described in subsection (1), the Tri- 
bunal shall consider whether such gains will 
result in 


(a) a significant increase in the real value of 
exports; or 

(b) a significant substitution of domestic 
products for imported products. 


(3) For the purposes of this section, the 
Tribunal shall not find that a merger or pro- 
posed merger has brought about or is likely to 
bring about gains in efficiency by reason only 
of a redistribution of income between two or 
more persons. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


97. No application may be made under sec- 
tion 92 in respect of a merger more than three 
years after the merger has been substantially 
completed. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


98. No application may be made under sec- 
tion 92 against a person 

(a) against whom proceedings have been 

commenced under section 45, or 

(b) against whom an order is sought under 

section 79 
on the basis of the same or substantially the 
same facts as would be alleged in the proceed- 
ings under section 45 or 79, as the case may be. 
R.S., 1985, c. 19 (2nd Supp.), s. 45. 


99. (1) The Tribunal may provide, in an 
order made under section 92 directing a person 
to dissolve a merger or to dispose of assets or 
shares, that the order may be rescinded or 
varied if, within a reasonable period of time 
specified in the order, 
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aura vraisemblablement pour effet d’entrainer 
des gains en efficience, que ces gains surpasse- 
ront et neutraliseront les effets de l’empéche- 
ment ou de la diminution de la concurrence qui 
résulteront ou résulteront vraisemblablement 
du fusionnement réalisé ou proposé et que ces 
gains ne seraient vraisemblablement pas réali- 
sés si ordonnance était rendue. 


(2) Dans l’étude de la question de savoir si 
un fusionnement, réalisé ou proposé, entrainera 
vraisemblablement les gains en efficience visés 
au paragraphe (1), le Tribunal évalue si ces 
gains se traduiront : 


a) soit en une augmentation relativement 
importante de la valeur réelle des exporta- 
tions; 

b) soit en une substitution relativement 
importante de produits nationaux a des pro- 
duits étrangers. 


(3) Pour l’application du présent article, le 
Tribunal ne conclut pas, en raison seulement 
d’une redistribution de revenu entre plusieurs 
personnes, qu’un fusionnement réalisé ou pro- 
posé a entrainé ou entrainera vraisemblable- 
ment des gains en efficience. 

L.R. (1985), ch. 19 (2° suppl.), art. 45. 


97. Une demande ne peut pas étre présentée 
en application de l'article 92 a l’égard d’un 
fusionnement qui est en substance complété 
depuis plus de trois ans. 

L.R. (1985), ch. 19 (2% suppl.), art. 45. 


98. Une demande d’ordonnance en applica- 
tion de l’article 92 ne peut pas étre présentée 
contre une personne : 

a) a l’égard de laquelle des procédures ont 

été entreprises en application de l’article 45, 


b) a l’égard de laquelle une ordonnance est 
demandée en application de l’article 79, 


lorsque les faits qui seraient allégués au soutien 
de la demande sont les mémes ou en substance 
les mémes que ceux qui sont invoqués au sou- 
tien des procédures visées a l’article 45 ou de la 
demande prévue 4 l’article 79, selon le cas. 

L.R. (1985), ch. 19 (2° suppl.), art. 45. 


99. (1) Le Tribunal peut déclarer, dans une 
ordonnance rendue en vertu de l'article 92 et 
enjoignant 4 une personne de dissoudre un 
fusionnement ou de se départir d’éléments d’ac- 
tif ou d’actions, que l’ordonnance peut étre 
annulée ou modifiée si, dans le délai raisonna- 
ble qui y est fixe : 
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(a) there has occurred 

(i) a reduction, removal or remission, 
specified in the order, of any relevant cus- 
toms duties, or 

(11) a reduction or removal, specified in 
the order, of prohibitions, controls or regu- 
lations imposed by or pursuant to any Act 
of Parliament on the importation into 
Canada of an article specified in the order, 
or 


(5) that person or any other person has 
taken any action specified in the order 


that will, in the opinion of the Tribunal, pre- 
vent the merger from preventing or lessening 
competition substantially. 


(2) Where, on application by any person 
against whom an order under section 92 is 
directed, the Tribunal is satisfied that 


(a) a reduction, removal or remission speci- 
fied in the order pursuant to paragraph 
(1)(a) has occurred, or 


(b) the action specified in the order pursuant 
to paragraph (1)() has been taken, 


the Tribunal may rescind or vary the order 
accordingly. 
R.S., 1985, c. 19 (2nd Supp.), s. 45. 


100. (1) Where, on application by the Direc- 
tor, the Tribunal finds, in respect of a proposed 
merger in respect of which an application has 
not been made under section 92 or previously 
under this section, that 


(a) the proposed merger is reasonably likely 
to prevent or lessen competition substantially 
and, in the opinion of the Tribunal, in the 
absence of an interim order a party to the 
proposed merger or any other person is likely 
to take an action that would substantially 
impair the ability of the Tribunal to remedy 
the effect of the proposed merger on compe- 
tition under section 92 because that action 
would be difficult to reverse, or 


(b) there has been a failure to comply with 
section 114 in respect of the proposed 
merger, 
the Tribunal may issue an interim order forbid- 
ding any person named in the application from 
doing any act or thing that it appears to the 
Tribunal may constitute or be directed toward 
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a) soitilyaeu: 
(1) ou bien réduction, suppression ou 
remise, indiquée dans l’ordonnance, de 
droits de douane pertinents, 


(11) ou bien réduction ou suppression, indi- 
quée dans |’ordonnance, d’interdictions, de 
controles ou de réglementations imposés 
aux termes ou en vertu d’une loi fédérale 
et visant importation au Canada d’un 
article mentionné dans |’ordonnance; 


b) soit la personne en question ou une autre 
personne a pris toute mesure indiquée a 
Pordonnance, 


et, qu’en conséquence, selon le Tribunal, le 
fusionnement n’aura pas pour effet d’empécher 
ou de diminuer sensiblement la concurrence. 


(2) A la demande d’une personne contre qui 
une ordonnance a été rendue aux termes de 
article 92, le Tribunal peut annuler ou modi- 
fier ’ordonnance en question s’il est convaincu 
que : 

a) la réduction, la suppression ou la remise 

prévue a l’ordonnance conformément 4 I’ali- 

néa (1)a) a eu lieu; 

b) les mesures prévues a l’ordonnance con- 

formément 4 l’alinéa (1)5) ont été exécutées. 
L.R. (1985), ch. 19 (2° suppl.), art. 45. 


100. (1) Dans les cas ot, a la suite d’une 
demande du directeur, le Tribunal conclut, a 
l’égard d’un fusionnement proposé relativement 
auquel il n’y a pas eu de demande aux termes 
de l’article 92 ou antérieurement aux termes du 
présent article : 


a) soit que le fusionnement proposé, en toute 
raison, aura vraisemblablement pour effet 
d’empécher ou de diminuer sensiblement la 
concurrence et que, a son avis, en |’absence 
d’une ordonnance provisoire une personne, 
partie ou non au fusionnement proposé, 
posera vraisemblablement des gestes qui, 
parce qu ils seraient alors difficiles a contrer, 
auraient pour effet de réduire sensiblement 
aptitude du Tribunal a remédier a Il’in- 
fluence du fusionnement proposé sur la con- 
currence si celui-ci devait éventuellement 
appliquer l’article 92 a l’égard du fusionne- 
ment propose; 

b) soit quwil y a eu manquement a article 
114 a Pégard du fusionnement proposé, 


71 


Annulation ou 
modification de 
Pordonnance 


Ordonnance 
provisoire en 
l'absence d’une 
demande en 
vertu de 
Particle 92 


42 


Notice of 
application 


Ex parte 
application 


Terms of 
interim order 


Maximum 
duration of 
interim order 


Duty of 
Director 


Right of 
intervention 


Chap. C-34 


the completion or implementation of the pro- 
posed merger. 


(2) Subject to subsection (3), at least forty- 
eight hours notice of an application for an 
interim order under subsection (1) shall be 
given by or on behalf of the Director to each 
person against whom the order is sought. 


(3) Wheres the, Tribunals. satisfied, \ in 
respect of an application made under subsec- 
tion (1), that 

(a) subsection (2) cannot reasonably be 

complied with, or 

(b) the urgency of the situation is such that 

service of notice in accordance with subsec- 

tion (2) would not be in the public interest, 


it may proceed with the application ex parte. 


(4) An interim order issued under subsection 
(1) 

(a) shall be on such terms as the Tribunal 

considers necessary and sufficient to meet 

the circumstances of the case; and 


(b) subject to subsection (5), shall have 
effect for such period of time as is specified 
therein. 


(5) An interim order issued under subsection 
(1) in respect of a proposed merger shall cease 
to have effect 

(a) in the case of an interim order issued on 

ex parte application, not later than ten days, 

or 

(b) in any other case, not later than twenty- 

one days, 
after the interim order comes into effect or, in 
the circumstances referred to in paragraph 
(1)(b), after section 114 is complied with. 


(6) Where an interim order is issued under 
paragraph (1)(a), the Director shall proceed as 
expeditiously as possible to commence and 
complete proceedings under section 92 in 
respect of the proposed merger. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


101. The attorney general of a province may 
intervene in any proceedings before the Tri- 
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le Tribunal peut rendre une ordonnance provi- 
soire interdisant a toute personne nommée dans 
la demande de poser tout geste qui, de l’avis du 
Tribunal, constituerait ou tendrait a la réalisa- 
tion du fusionnement proposé ou a sa mise en 
ceuvre. 


(2) Sous réserve du paragraphe (3), le direc- 
teur, Ou une personne agissant au nom de 
celui-ci, donne a chaque personne a l’égard de 
laquelle il entend demander une ordonnance 
provisoire aux termes du paragraphe (1) un 
avis d’au moins quarante-huit heures relative- 
ment a cette demande. 


(3) Si, lors d’une demande présentée en vertu 

du paragraphe (1), le Tribunal est convaincu : 
a) qu’en toute raison, le paragraphe (2) ne 
peut pas étre observe; 


b) que la situation est a ce point urgente que 
la signification de l’avis aux termes du para- 
graphe (2) ne servirait pas l’inteérét public, 

il peut entendre la demande ex parte. 


(4) Une ordonnance provisoire rendue aux 
termes du paragraphe (1) : 

a) prévoit ce qui, de l’avis du Tribunal, est 

nécessaire et suffisant pour parer aux cir- 

constances de |’affaire; 


b) sous réserve du paragraphe (5), a effet 
pour la période qui y est spécifiée. 


(5) Une ordonnance provisoire rendue en 
application du paragraphe (1) a l’égard d’un 
fusionnement proposé cesse d’avoir effet : 

a) dans le cas d’une ordonnance provisoire 

rendue dans le cadre d’une demande ex 

parte, au plus tard dix jours; 

b) dans les autres cas, au plus tard vingt et 

un jours, 
aprés la prise d’effet de l’ordonnance provisoire 
ou, dans les circonstances prévues a l’alinéa 
(1)b), 4 compter du moment ou les exigences 
de l’article 114 ont été rencontrées. 


(6) Lorsqu’une ordonnance provisoire est 
rendue en vertu de l’alinéa (1)a), le directeur 
doit, avec toute la diligence possible, intenter et 
mener a terme les procédures visées a l'article 
92 a ’égard du fusionnement proposé. 

L.R. (1985), ch. 19 (2° suppl.), art. 45. 


101. Le procureur général d’une province 
peut intervenir dans les procédures qui se 
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bunal under section 92 for the purpose of 
making representations on behalf of the 
province. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


102. (1) Where the Director is satisfied by a 
party or parties to-a proposed transaction that 
he would not have sufficient grounds on which 
to apply to the Tribunal under section 92, the 
Director may issue a certificate to the effect 
that he is so satisfied. 


(2) The Director shall consider any request 
for a certificate under this section as expedi- 
tiously as possible. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


103. Where the Director issues a certificate 
under section 102, the Director shall not, if the 
transaction to which the certificate relates is 
substantially completed within one year after 
the certificate is issued, apply to the Tribunal 
under section 92 in respect of the transaction 
solely on the basis of information that is the 
same or substantially the same as the informa- 
tion on the basis of which the certificate was 
issued. 

Rese oso acs lOc Supp) ssa4o: 


General 


104. (1) Where an application has been 
made for an order under this Part, other than 
an interim order under section 100, the Tri- 
bunal, on application by the Director, may 
issue such interim order as it considers appro- 
priate, having regard to the principles ordinar- 
ily considered by superior courts when granting 
interlocutory or injunctive relief. 


(2) An interim order issued under subsection 
(1) shall be on such terms, and shall have effect 
for such period of time, as the Tribunal consid- 
ers necessary and sufficient to meet the circum- 
stances of the case. 


(3) Where an interim order issued under 
subsection (1) is in effect, the Director shall 
proceed as expeditiously as possible to complete 
proceedings under this Part arising out of the 
conduct in respect of which the order was 
issued. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


105. Where an application is made to the 
Tribunal under this Part for an order and the 
Director and the person in respect of whom the 
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déroulent devant le Tribunal en application de 
Particle 92 afin d’y faire des représentations 
pour le compte de la province. 

L.R. (1985), ch. 19 (2° suppl.), art. 45. 


102. (1) Lorsqu’une ou plusieurs parties a 
une transaction proposée convainquent le direc- 
teur qu’il n’aura pas de motifs suffisants pour 
faire une demiande au Tribunal en vertu de 
article 92, le directeur peut délivrer un certifi- 
cat attestant cette conviction. 


(2) Le directeur examine les demandes de 
certificats en application du présent article avec 
toute la diligence possible. 

L.R. (1985), ch. 19 (2° suppl.), art. 45. 


103. Aprés la délivrance du certificat visé a 
article 102, le directeur ne peut, si la transac- 
tion a laquelle se rapporte le certificat est en 
substance complétée dans l’année suivant la 
délivrance du certificat, faire une demande au 
Tribunal en application de l’article 92 a l’égard 
de la transaction lorsque la demande est exclu- 
sivement fondée sur les mémes ou en substance 
les mémes renseignements que ceux qui ont 
justifié la délivrance du certificat. 
eRe OSS) achat 92> supply). ants 45, 


Dispositions générales 


104. (1) Lorsqu’une demande d’ordonnance 
a été faite en application de la présente partie, 
sauf en ce qui concerne les ordonnances provi- 
soires en vertu de l’article 100, le Tribunal 
peut, a la demande du directeur, rendre toute 
ordonnance provisoire qu’il considére justifiée 
conformément aux principes normalement pris 
en considération par les cours supérieures en 
matiéres interlocutoires et d’injonction. 


(2) Une ordonnance provisoire rendue aux 
termes du paragraphe (1) contient les condi- 
tions et a effet pour la durée que le Tribunal 
estime nécessaires et suffisantes pour parer aux 
circonstances de l’affaire. 


(3) Lorsqu’une ordonnance provisoire a force 
d’application aux termes du paragraphe (1), le 
directeur doit avec toute la diligence possible, 
mener a terme les procédures prévues par la 
présente partie a l’égard des agissements con- 
cernant lesquels l’ordonnance a été rendue. 

L.R. (1985), ch. 19 (2° suppl.), art. 45. 


105. Lorsqu’une demande d’ordonnance est 
faite au Tribunal en application de la présente 
partie et que le directeur et la personne a 


73 


Certificats de 
décision 
préalable 


Obligation du 
directeur 


Nulle 
présentation de 
demande en 
vertu de 
Particle 92 


Ordonnance 
provisoire 


Conditions des 
ordonnances 
provisoires 


Obligations du 
directeur 


Ordonnance 
par consente- 
ment 


74 


Rescission or 
variation of 
order 


Evidence 


Definitions 


“operating 
business” 


«entreprise...» 


“person” 
«personne» 


Chap. C-34 


order is sought agree on the terms of the order, 
the Tribunal may make the order on those 
terms without hearing such evidence as would 
ordinarily be placed before the Tribunal had 
the application been contested or further 
contested. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


106. Where, on application by the Director 
or a person against whom an order has been 
made under this Part, the Tribunal finds that 


(a) the circumstances that led to the making 
of the order have changed and, in the cir- 
cumstances that exist at the time the applica- 
tion is made under this section, the order 
would not have been made or would have 
been ineffective to achieve its intended pur- 
pose, or 

(b) the Director and the person against 
whom an order has been made have consent- 
ed to an alternative order, 


the Tribunal may rescind or vary the order 
accordingly. 
R.S., 1985, c. 19 (2nd Supp.), s. 45. 


107. In determining whether or not to make 
an order under this Part, the Tribural shall not 
exclude from consideration any evidence by 
reason only that it might be evidence in respect 
of an offence under this Act or in respect of 
which another order could be made by the 
Tribunal under this Act. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


PART IX 
NOTIFIABLE TRANSACTIONS 


Interpretation 


108. (1) In this Part, 


“operating business” means a business under- 
taking in Canada to which employees 
employed in connection with the undertaking 
ordinarily report for work; 


“person” means an individual, body corporate, 
unincorporated syndicate, unincorporated 
organization, trustee, executor, administrator 
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l’égard de laquelle l’ordonnance est demandée 
s’entendent sur le contenu de l’ordonnance en 
question, le Tribunal peut rendre une ordon- 
nance conforme a cette entente sans que lui soit 
alors présentée la preuve qui lui aurait autre- 
ment €té présentée si la demande avait fait 
objet d’une opposition. 

AR GOS5) chal mcstppleeantnd se 


106. Le Tribunal peut annuler ou modifier 
une ordonnance rendue en application de la 
présente partie lorsque, a la demande du direc- 
teur ou de la personne a l’égard de laquelle 
l’ordonnance a été rendue, il conclut que : 


a) les circonstances ayant entrainé l’ordon- 
nance ont changé et que, sur la base des 
circonstances qui existent au moment ou la 
demande prévue au présent article est faite, 
l’ordonnance n’aurait pas été rendue ou n’au- 
rait pas eu les effets nécessaires a la réalisa- 
tion de son objet; 


b) le directeur et la personne a l’égard de 
laquelle l’ordonnance a été rendue ont con- 
senti a une autre ordonnance. 

L.R. (1985), ch. 19 (2° suppl.), art. 45. 


107. Dans sa décision de rendre ou de ne pas 
rendre une ordonnance en application de la 
présente partie, le Tribunal ne peut refuser de 
prendre en considération un élément de preuve 
au seul motif que celui-ci pourrait constituer un 
élément de preuve a l’égard d’une infraction 
prévue a la présente loi ou qu’une autre ordon- 
nance pourrait étre rendue par le Tribunal en 
vertu de la présente loi a l’égard de cet élément 
de preuve. 

L.R. (1985), ch. 19 (2% suppl.), art. 45. 


PARTIE IX 


TRANSACTIONS DEVANT FAIRE 
L’OBJET D’UN AVIS 


Définitions 


108. (1) Les définitions qui suivent s’appli- 
quent a la présente partie. 

«actions comportant droit de vote» Actions 
comportant droit de vote en toutes circons- 
tances, ou encore actions comportant droit de 
vote en raison d’un événement qui a eu lieu 
et dont les effets pertinents subsistent. 
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or other legal representative, but does not 
include a bare trustee; 


““prescribed”’ means prescribed by regulation of 
the Governor in Council: 


“voting share’ means any share that carries 
voting rights under all circumstances or by 
reason of an event that has occurred and is 
continuing. 


(2) For the purposes of this Part, except for 
the purposes of section 113, one corporation is 
not affiliated with another corporation by 
reason only of the fact that both corporations 
are controlled by Her Majesty in right of 
Canada or a province, as the case may be. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


Application 


109. (1) This Part does not apply in respect 
of a proposed transaction unless the parties 
thereto, together with their affiliates, 


(a) have assets in Canada that exceed four 
hundred million dollars in aggregate value, 
determined as of such time and in such 
manner as may be prescribed, or such great- 
er amount as may be prescribed; or 


(b) had gross revenues from sales in, from or 
into Canada, determined for such annual 
period and in such manner as may be pre- 
scribed, that exceed four hundred million 
dollars in aggregate value, or such greater 
amount as may be prescribed. 


(2) For the purpose of subsection (1), with 
respect to a proposed acquisition of shares, the 
parties to the transaction are the person or 
persons who propose to acquire the shares and 
the corporation the shares of which are to be 
acquired. 

R'S,, 1985;¢. 19)(2nd'Supp.),s.45. 


110. (1) This Part applies only in respect of 
proposed transactions described in this section. 
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«entreprise en exploitation» Entreprise au 
Canada a laquelle des employés affectés a 
son exploitation se rendent ordinairement 
pour les fins de leur travail. 


«personne» Personne physique ou morale, con- 
sortium sans personnalité morale, organisa- 
tion sans personnalité morale, fiduciaire, exé- 
cuteur testamentaire, administrateur du bien 
d’autrui ou autre représentant légal, a l’ex- 
clusion d’un fiduciaire 4 charge exclusive de 
conservation et de remise. 


(2) Pour l’application de la présente partie, 
sauf pour celle de l’article 113, une personne 
morale n’est pas affili¢e 4 une autre personne 
morale du seul fait que ces deux personnes 
morales sont contrélées par Sa Majesté du chef 
du Canada ou d’une province, selon le cas. 

L.R. (1985), ch. 19 (2¢ suppl.), art. 45. 


Application 


109. (1) La présente partie ne s’applique pas 
a l’égard d’une transaction proposée sauf si les 
parties a cette transaction, avec leurs affiliées : 


a) ont au Canada des éléments d’actif dont 
la valeur totale dépasse quatre cents millions 
de dollars, calculé selon ce que les disposi- 
tions réglementaires prévoient a cette fin 
quant au moment a l’égard duquel ces élé- 
ments d’actif sont évalués et au mode de leur 
évaluation, ou telle autre valeur réglemen- 
taire plus élevée; 

b) ont réalisé des revenus bruts provenant de 
ventes au Canada, en direction du Canada ou 
en provenance du Canada, dont la valeur 
totale, calculée selon ce que les dispositions 
réglementaires prévoient a cette fin quant au 
mode d’évaluation de ce revenu et a la 
période annuelle pour laquelle il est évalué, 
dépasse quatre cents millions de dollars ou 
telle autre valeur réglementaire plus élevée. 


(2) Pour l’application du paragraphe (1), en 
ce qui concerne une acquisition proposée d’ac- 
tions, les parties a la transaction sont la ou les 
personnes qui proposent d’acquérir ces actions 
de méme que la personne morale dont les 
actions font l’objet de l’acquisition proposée. 
L.R- (1985), ch. 19 (2° suppl), art. 45. 


110. (1) La présente partie s’applique exclu- 
sivement a l’égard des transactions proposées 
visées au présent article. 
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(2) Subject to sections 111 and 113, this Part 
applies in respect of a proposed acquisition of 
any of the assets in Canada of an operating 
business where the aggregate value of those 
assets, determined as of such time and in such 
manner as may be prescribed, or the gross 
revenues from sales in or from Canada gener- 
ated from those assets, determined for such 
annual period and in such manner as may be 
prescribed, would exceed thirty-five million 
dollars or such greater amount as may be 
prescribed. 


(3) Subject to sections 111 and 113, this Part 
applies in respect of a proposed acquisition of 
voting shares of a corporation that carries on 
an operating business or controls a corporation 
that carries on an operating business 


(a) where 


(i) the aggregate value of the assets in 
Canada, determined as of such time and in 
such manner as may be prescribed, that 
are owned by the corporation or by corpo- 
rations controlled by that corporation, 
other than assets that are shares of any of 
those corporations, would exceed thirty- 
five million dollars, or such greater 
amount as may be prescribed, or 


(ii) the gross revenues from sales in or 
from Canada, determined for such annual 
period and in such manner as may be 
prescribed, generated from the assets 
referred to in subparagraph (i) would 
exceed thirty-five million dollars, or such 
greater amount as may be prescribed, and 


(b) where, as a result of the proposed acqui- 
sition of the voting shares, the person or 
persons acquiring the shares, together with 
their affiliates, would own voting shares of 
the corporation that in the aggregate carry 
more than 
(i) twenty per cent or, if the person or 
persons own twenty per cent or more 
before the proposed acquisition, fifty per 
cent of the votes attached to all outstand- 
ing voting shares of the corporation, in the 
case of the acquisition of voting shares of a 
corporation any of the voting shares of 
which are publicly traded, or 
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Part IX 


(2) Sous réserve des articles 111 et 113, la Acquisition 


d’éléments 


présente partie s’applique a l’égard de l’acquisi- 
tion proposée d’éléments d’actif, au Canada, 
d'une entreprise en exploitation si la valeur 
totale de ces éléments d’actif, établie selon ce 
que les dispositions réglementaires prévoient a 
cette fin quant au moment a l’égard duquel ces 
éléments d’actif sont évalués et au mode de leur 
évaluation, ou si le revenu brut provenant de 
ventes, au Canada ou en provenance du 
Canada, et réalisées en raison de ces éléments 
d’actif, établi selon ce que les dispositions régle- 
mentaires prévoient a cette fin quant a la 
période annuelle pour laquelle ce revenu est 
évalué et quant a son mode d’évaluation, outre- 
passe trente-cing millions de dollars ou telle 
autre valeur réglementaire plus élevée. 


dactif 


(3) Sous réserve des articles 111 et 113, la Acquisition 


présente partie s’applique a une acquisition pro- 

posée d’actions comportant droit de vote d’une 

personne morale qui exploite une entreprise en 

exploitation ou qui contrdle une personne 

morale qui exploite une telle entreprise 

lorsque : 

a) dune part: 

(i) soit la valeur totale des éléments d’ac- 
tif, au Canada, qui sont la propriété de la 
personne morale ou de personnes morales 
que contréle cette personne morale, autres 
que des éléments d’actif qui sont des 
actions de l’une quelconque de ces person- 
nes morales, déterminée selon ce que les 
dispositions réglementaires prévoient a 
cette fin quant au moment a légard 
duquel ces éléments d’actif sont évalués et 
au mode de leur évaluation, outrepasse 
trente-cing millions de dollars ou telle 
autre valeur réglementaire plus élevée, 


(ii) soit le revenu brut provenant de 
ventes, au Canada ou en provenance du 
Canada, et réalisées en raison des éléments 
d’actif mentionnés au sous-alinéa (i), cal- 
culé selon ce que les dispositions réglemen- 
taires prévoient a cette fin quant a la 
période annuelle pour laquelle ce revenu 
est évalué et quant a son mode d’évalua- 
tion, outrepasse trente-cinq millions de 
dollars ou telle autre valeur réglementaire 
plus élevée; 
b) d’autre part, en conséquence de l’acquisi- 
tion proposée de ces actions, la ou les person- 
nes se portant acquéreurs des actions en 
question deviendraient propriétaires d’actions 


d’actions 
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Amalgamation 


XXIl 
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(11) thirty-five per cent or, if the person or 
persons own thirty-five per cent or more 
before the proposed acquisition, fifty per 
cent of the votes attached to all outstand- 
ing voting shares of the corporation, in the 
case of the acquisition of voting shares of a 
corporation none of the voting shares of 
which are publicly traded. 


(4) Subject to section 113, this Part applies 
in respect of a proposed amalgamation of two 
Or more corporations where one or more of 
those corporations carries on an operating busi- 
ness or controls a corporation that carries on an 
operating business where 


(a) the aggregate value of the assets in 
Canada, determined as of such time and in 
such manner as may be prescribed, that 
would be owned by the continuing corpora- 
tion that would result from the amalgama- 
tion or by corporations controlled by the 
continuing corporation, other than assets 
that are shares of any of those corporations, 
would exceed seventy million dollars, or such 
greater amount as may be prescribed; or 


(5) the gross revenues from sales in or from 
Canada, determined for such annual period 
and in such manner as may be prescribed, 
generated from the assets referred to in para- 
graph (a) would exceed seventy, million dol- 
lars, or such greater amount as may be 
prescribed. 
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comportant droit de vote de la personne 
morale qui, en leur ajoutant celles dont les 
affiliées de ces personnes sont propriétaires, 
conférent au total plus de : 


(i) vingt pour cent ou, si la ou les person- 
nes en question sont déja propriétaires 
d’au moins vingt pour cent avant l’acquisi- 
tion“ proposée, cinquante pour cent des 
votes conférés par l’ensemble des actions 
de la personne morale qui sont en circula- 
tion et qui comportent droit de vote, dans 
le cas d’une acquisition d’actions compor- 
tant droit de vote d’une personne morale 
dont certaines actions comportant droit de 
vote sont négociées publiquement, 


(11) trente-cing pour cent ou, si la ou les 
personnes en question sont déja propriétai- 
res d’au moins trente-cing pour cent avant 
acquisition proposée, cinquante pour cent 
des votes conférés par l’ensemble des 
actions de la personne morale qui sont en 
circulation et qui comportent droit de vote, 
dans le cas d’une acquisition d’actions 
comportant droit de vote d’une personne 
morale dont aucune des actions compor- 
tant droit de vote n’est négociée publique- 
ment. 


(4) Sous réserve de l’article 113, la présente 
partie s’applique a l’égard de la fusion proposée 
de personnes morales dans les cas of au moins 
une de ces personnes morales exploite une 
entreprise en exploitation ou contréle une per- 
sonne morale qui exploite une entreprise en 
exploitation, si : 

a) la valeur totale des éléments d’actif au 

Canada, établie selon ce que les dispositions 

réglementaires prévoient a cette fin quant au 

\ moment a l’égard duquel ces éléments d’actif 
sont évalués et au mode de leur évaluation, et 
dont serait propriétaire la personne morale 
devant résulter de la fusion ou des personnes 
morales que contréle la personne morale 
devant résulter de la fusion, autre que des 
éléments d’actif qui sont des actions de ces 
personnes morales, outrepasse soixante-dix 
millions de dollars ou telle autre valeur régle- 
mentaire plus élevée; 


b) le revenu brut provenant de ventes au 
Canada ou provenant du Canada et réalisées 
en raison des éléments d’actif mentionnés a 
l’alinéa a), établi selon ce que les dispositions 
réglementaires prévoient a cette fin quant au 
mode d’évaluation de ce revenu et a la 


Fusion 


a) 
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(5) Subject to sections 112 and 113, this Part 
applies in respect of a proposed combination of 
two or more persons to carry on business other- 
wise than through a corporation where one or 
more of those persons propose to contribute to 
the combination assets that form all or part of 
an operating business carried on by those per- 
sons, or corporations controlled by those per- 
sons, and where 


(a) the aggregate value of the assets in 
Canada, determined as of such time and in 
such manner as may be prescribed, that are 
the subject-matter of the combination would 
exceed thirty-five million dollars, or such 
greater amount as may be prescribed; or 

(b) the gross revenues from sales in or from 
Canada, determined for such annual period 
and in such manner as may be prescribed, 
generated from the assets referred to in para- 
graph (a) would exceed thirty-five million 
dollars, or such greater amount as may be 
prescribed. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


Exemptions 


Acquisitions of Voting Shares or Assets 


111. The following classes of transactions 
are exempt from the application of this Part: 

(a) an acquisition of real property or goods 
in the ordinary course of business if the 
person or persons who propose to acquire the 
assets would not, as a result of the acquisi- 
tion, hold all or substantially all of the assets 
of a business or of an operating segment of a 
business; 

(b) an acquisition of voting shares solely for 
the purpose of underwriting the shares, 
within the meaning of subsection 5(2); 
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Competition 


période annuelle pour laquelle il est évalué, 
outrepasse soixante-dix millions de dollars ou 
telle autre valeur réglementaire plus élevée. 


(5) "Sous*réserve des articlese112eet 143, "la 
présente partie s’applique a l¢gard d’une asso- 
ciation d’intéréts proposée entre deux ou plus 
de deux personnes dans le but d’exercer une 
entreprise autrement que par l’intermédiaire 
d’une personne morale dans les cas ou au moins 
une de ces personnes propose de fournir a l’as- 
sociation d’intéréts des éléments d’actif consti- 
tuant le tout ou une partie seulement d’une 
entreprise en exploitation exploitée par ces per- 
sonnes ou par des personnes morales que con- 
trdlent ces personnes, et si: 


a) la valeur totale des éléments d’actif, au 
Canada, et faisant l’objet de l’association 
d’intéréts en question, établie selon ce que les 
dispositions réglementaires prévoient a cette 
fin quant au moment a l’égard duquel ces 
éléments d’actif sont évalués et au mode de 
leur évaluation, outrepasse trente-cinq mil- 
lions de dollars ou telle autre valeur régle- 
mentaire plus éleveée; 


b) le revenu brut provenant de ventes au 
Canada ou provenant du Canada et réalisées 
en raison des éléments d’actif visés a l’alinéa 
a), établi selon ce que les dispositions régle- 
mentaires prévoient a cette fin quant au 
mode d’évaluation de ce revenu et a la 
période annuelle pour laquelle il est évalué, 
outrepasse trente-cinq millions de dollars ou 
telle autre valeur réglementaire plus élevée. 
L.R. (1985), ch. 19 (2° suppl.), art. 45. 


Exceptions 


Acquisition d’actions comportant droit de vote 
ou d’éléments d’actif 


111. Sont soustraites a l’application de la 
présente partie les catégories de transactions 
suivantes : 

a) Vacquisition de biens immeubles ou d’au- 
tres biens dans le cours normal des affaires si 
la ou les personnes qui proposent d’acquérir 
les éléments d’actif ne détiennent pas, en 
supposant la réalisation de acquisition, tous 
ou sensiblement tous les éléments d’actif 
d’une entreprise ou d’une section en exploita- 
tion d’une entreprise; 


Part IX 
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d‘intéréts 


Acquisitions 
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(c) an acquisition of voting shares or assets 
that would result from a gift, intestate 
succession or testamentary disposition; 


(d) an acquisition of collateral or receiv- 
ables, or an acquisition resulting from a fore- 
closure or default or forming part of a debt 
work-out, made by a creditor in or pursuant 
to a credit transaction entered into in good 
faith in the ordinary course of business; 


(e) an acquisition of a Canadian resource 
property, as defined in paragraph 66(15)(c) 
of the Income Tax Act, pursuant to an agree- 
ment in writing that provides for the transfer 
of that property to the person or persons 
acquiring the property only if the person or 
persons acquiring the property incur 
expenses to carry out exploration or develop- 
ment activities with respect to the property; 
and 


(f) an acquisition of voting shares of a cor- 
poration pursuant to an agreement in writing 
that provides for the issuance of those shares 
only if the person or persons acquiring them 
incur expenses to carry out exploration or 
development activities with respect to a 
Canadian resource property, as defined in 
paragraph 66(15)(c) of the Income Tax Act, 
in respect of which the corporation has the 
right to carry out those activities where the 
corporation does not have any significant 
assets other than that property. 


R.S., 1985, c. 19 (2nd Supp.), s. 45. 


Combinations 


112. A combination is exempt from the 


application of this Part if 


(a) all the persons who propose to form the 
combination are parties to an agreement in 
writing or intended to be put in writing that 
imposes on one or more of them an obliga- 
tion to contribute assets and governs a con- 
tinuing relationship between those parties; 
(b) no change in control over any party to 
the combination would result from the com- 
bination; and 
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b) acquisition d’actions comportant droit 
de vote uniquement dans le but de souscrire 
l’€mission de ces actions au sens du paragra- 
phe 5(2); 

c) Vacquisition d’actions comportant droit de 
vote ou d’éléments d’actif en conséquence 
d’un don, d’une succession ab intestat ou 
d’une disposition testamentaire; 


d) Vacquisition de comptes a recevoir ou de 
garanties ou une acquisition résultant d’une 
forclusion ou d’un défaut ou encore une 
acquisition en raison du réglement d’une 
dette, si l’acquisition est réalisée par un 
créancier lors ou en conséquence d’une opé- 
ration de crédit conclue de bonne foi dans le 
cours normal des affaires; 

e) Vacquisition d’un avoir minier canadien 
au sens de l’alinéa 66(15)c) de la Loi de 
Timpét sur le revenu aux termes d’une 
entente écrite qui prévoit que le transfert de 
cet avoir a la ou aux personnes qui en font 
acquisition n’a lieu que dans les cas ou cette 
Ou ces personnes engagent des frais dans 
lexercice d’activités d’exploration ou de 
développement a l’égard de cet avoir; 


J) Vacquisition d’actions comportant droit de 
vote d’une personne morale aux termes d’une 
entente écrite qui prévoit que |’émission des 
actions en question n’a lieu que dans les cas 
ou la ou les personnes qui en font l’acquisi- 
tion engagent des frais dans I’exercice d’acti- 
vités d’exploration ou de développement se 
rapportant a un avoir minier canadien au 
sens de l’alinéa 66(15)c) de la Loi de l’impét 
sur le revenu a l’égard duquel la personne 
morale peut exercer des activités d’explora- 
tion ou de développement, dans les cas ov 
cette personne morale n’a pas d’éléments 
d’actif importants autres que cet avoir. 


IERe (1985) rehel9 (2"suppl)yarta4. 


Association d’intéréts 


112. Une association d’intéréts est exemptée 


de l’application de la présente partie si: 


a) toutes les personnes qui proposent Il’asso- 
ciation d’intéréts sont parties 4 une entente, 
écrite ou dont la préparation par écrit est 
proposée, qui impose a l’une ou a plusieurs 
d’entre elles l’obligation de fournir des élé- 
ments d’actif et qui régit une relation conti- 
nue entre ces mémes parties; 
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(c) the agreement referred to in paragraph 
(a) restricts the range of activities that may 
be carried on pursuant to the combination, 
and contains provisions that would allow for 
its orderly termination. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


General 


113. The following classes of transactions 
are exempt from the application of this Part: 


(a) a transaction all the parties to which are 
affiliates of each other; 


(b) a transaction in respect of which the 
Director has issued a certificate under sec- 
tion 102; 


(c) a transaction pursuant to an agreement 
entered into before this section comes into 
force but substantially completed within one 
year after this section comes into force; and 


(d) such other classes of transactions as may 
be prescribed. 
R.S., 1985, c. 19 (2nd Supp.), s. 45. 


Notice and Information 


114. (1) Subject to this Part, where 


(a) a person, or two or more persons pursu- 
ant to an agreement or arrangement, propose 
to acquire assets in the circumstances set out 
in subsection 110(2) or to acquire shares in 
the circumstances set out in subsection 
110(3), 
(b) two or more corporations propose to 
amalgamate in the circumstances set out in 
subsection 110(4), or 
(c) two or more persons propose to form a 
combination in the circumstances set out in 
subsection 110(5), 
the person or persons who are proposing the 
transaction shall, before completing the trans- 
action, notify the Director that the transaction 
is proposed and supply the Director with infor- 
mation in accordance with section 120. 


(2) Where more than one person is required 
to give notice and supply information under 
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b) aucun changement dans le contréle res- 
pectif sur les parties a l’association d’intéréts 
ne résulte de l’association en question; 


N 


c) Ventente visée a l’alinéa a) restreint 
l’éventail des activités qui peuvent étre exer- 
cées en application de l’association d’intéréts 
et prévoit sa propre expiration selon un mode 
organise. 

L.R. (1985), ch. 19 (2° suppl.), art. 45. 


Dispositions générales 


113. La présente partie ne s’applique pas 
aux catégories suivantes de transactions : 


a) une transaction impliquant exclusivement 
des parties qui sont toutes affiliées entre 
elles; 


b) une transaction a l’égard de laquelle le 
directeur a remis un certificat en vertu de 
Varticle 102; 


c) une transaction découlant d’une entente 
conclue avant l’entrée en vigueur du présent 
article mais en substance complétée dans un 
délai d’un an suivant l’entrée en vigueur du 
présent article; 


d) toute autre catégorie de transactions que 
prévoient les réglements. 
L.R. (1985), ch. 19 (2° suppl.), art. 45. 


Avis et renseignements 


114. (1) Sous réserve de la présente partie, 
Sie 
a) une ou plusieurs personnes, en consé- 
quence d’une entente ou d’un arrangement, 
proposent d’acquérir des éléments d’actif 
dans les circonstances visées au paragraphe 
110(2) ou encore d’acquérir des actions dans 
les circonstances visées au paragraphe 
110(3); 
b) au moins deux personnes morales propo- 
sent leur fusion mutuelle dans les circons- 
tances visées au paragraphe 110(4); 
c) au moins deux personnes proposent de 
former une association d’intéréts dans les 
circonstances visées au paragraphe 110(5), 
la ou les personnes qui proposent la transaction 
doivent, avant de compléter celle-ci, aviser le 
directeur du fait que la transaction est proposée 
et fournir a celui-ci les renseignements prévus a 
Particle 1:20: 


(2) Dans les cas ot plus d’une personne est 
tenue de donner un avis et de fournir des 
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this section in respect of the same transaction, 
any of those persons who is duly authorized to 
do so may give notice or supply information on 
behalf of and in lieu of any of the others, and 
any of those persons may give notice and 
supply information jointly. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


115. (1) It is not necessary to comply with 
section 114 in respect of a proposed acquisition 
of voting shares where a limit set out in subsec- 
tion 110(3) would be exceeded as a result of the 
proposed acquisition within three years 
immediately following a previous compliance 
with section 114 required in relation to the 
same limit. 


(2) Where a person or persons who propose 
to acquire voting shares are required to comply 
with section 114 because the twenty or thirty- 
five per cent limit set out in subsection 110(3) 
would be exceeded as a result of the acquisi- 
tion, the person or persons may, at the time of 
the compliance, give notice to the Director of a 
proposed further acquisition of voting shares 
that would result in a fifty per cent limit set out 
in that subsection being exceeded, and supply 
the Director with a detailed description in writ- 
ing of the steps to be carried out in the further 
acquisition. 


(3) It is not necessary to comply with section 
114 in respect of a proposed further acquisition 
referred to in subsection (2) if 


(a) notice of the further acquisition is given 
to the Director under subsection (2) and it is 
carried out in accordance with the descrip- 
tion supplied under that subsection; and 


(6) an additional notice of the further acqui- 
sition 1s given to the Director in writing 
within twenty-one, and at least seven, days 
before the further acquisition. 


(4) Subsection (3) does not apply in respect 
of a further acquisition unless the further 
acquisition is completed within one year after 
notice of it is given under subsection (2). 
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renseignements en vertu du présent article a 
légard d’une méme transaction, l’une ou |’au- 
tre de ces personnes peut, a condition d’étre 
valablement autorisée a ce faire, donner |’avis 
ou fournir les renseignements pour le compte et 
au lieu de l’une ou l’autre de l’ensemble des 
personnes en question; en outre, tout groupe- 
ment dé ces personnes peut, conjointement, 
donner un avis et fournir des renseignements. 
L.Ra(985),;chal9 @csuppl))varty45. 


115. (1) I] mest pas nécessaire de se confor- 
mer a l’article 114 a l’égard d’une acquisition 
proposée d’actions comportant droit de vote 
dans les cas ou une limite prévue au paragraphe 
110(3) serait outrepassée en conséquence de 
acquisition proposée dans les trois ans qui 
suivent le moment ou l’on s’est conformé a 
Particle 114 a ’égard de la méme limite. 


(2) Dans les cas ot une ou des personnes qui 
proposent d’acquérir des actions comportant 
droit de vote sont tenues de se conformer 4a 
article 114 en raison du fait que la limite de 
vingt ou de trente-cinq pour cent fixée au para- 
graphe 110(3) serait outrepassée en consé- 
quence de |l’acquisition, cette ou ces personnes 
peuvent, au moment de répondre aux exigences 
de cet article, aviser le directeur d’une acquisi- 
tion additionnelle proposée d’actions compor- 
tant droit de vote dans les cas ou la consé- 
quence de cette acquisition additionnelle serait 
le dépassement d’une limite de cinquante pour 
cent prévue a ce paragraphe, ainsi que lui 
fournir, par écrit, une description détaillée des 
démarches qui seront entreprises dans le cadre 
de l’acquisition additionnelle. 


(3) Il nest pas obligatoire de se conformer a 
Particle 114 a l’égard d’une acquisition addi- 
tionnelle proposée visée au paragraphe (2) si : 

a) un avis de l’acquisition additionnelle pro- 

posée est donné au directeur aux termes du 

paragraphe (2) et si celle-ci est mise en 
ceuvre conformément a la description fournie 
en application de ce paragraphe; 


b) un avis supplémentaire écrit de l’acquisi- 
tion additionnelle est, dans les vingt et un 
jours de cette acquisition, mais au moins sept 
jours avant celle-ci, donné par écrit au direc- 
teur lors de cette acquisition. 


(4) Le paragraphe (3) ne s’applique pas a 
légard d’une acquisition additionnelle sauf si 
cette derniére est complétée dans un délai de un 
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R.S., 1985, c. 19 (2nd Supp.), s. 45. 


116. (1) If any of the information required 
under section 114 is not known or reasonably 
obtainable, or cannot be obtained without 
breaching a confidentiality requirement estab- 
lished by law or without creating a significant 
risk that confidential information will be used 
for an improper purpose or that information 
that should, for commercial reasons, be kept 
confidential will be disclosed to the public, the 
person who is supplying the information may, 
in lieu of supplying the information, inform the 
Director under oath or solemn affirmation of 
the matters in respect of which information has 
not been supplied and why it has not been 
obtained. 


(2) If any of the information required under 
section 114 could not, on any reasonable basis, 
be considered to be relevant to an assessment 
by the Director as to whether the proposed 
transaction would or would be likely to prevent 
or lessen competition substantially, the person 
who is supplying the information may, in lieu 
of supplying the information, inform the Direc- 
tor under oath or solemn affirmation of the 
matters in respect of which information has not 
been supplied and why the information was not 
considered relevant. 


(3) Where a person chooses not to supply the 
Director with information required under sec- 
tion 114 and so informs the Director in accord- 
ance with subsection (2) and the Director noti- 
fies that person within seven days after the 
Director is so informed that he requires the 
information, the person shall supply the Direc- 
tor with the information. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


117. (1) Nothing in section 114 requires any 
person who is a director of a corporation to 
supply information that is known to that person 
by virtue only of his position as a director of an 
affiliate of the corporation that is neither a 
wholly-owned affiliate nor a wholly-owning 
affiliate of the corporation. 
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an a compter de l’avis donné a son égard aux 
termes du paragraphe (2). 
L.R. (1985), ch. 19 (2° suppl.), art. 45. 


116. (1) Dans les cas ot lun ou Il’autre des 
renseignements exigés en vertu de l’article 114 
n’est pas connu, ne peut raisonnablement pas 
étre obtenu, ne peut pas étre obtenu sans con- 
trevenir a une norme de confidentialité établie 
par le droit ou ne peut pas étre obtenu sans un 
risque relativement important que des rensei- 
gnements confidentiels soient utilisés a des fins 
incorrectes ou encore que soient divulgués au 
public des renseignements qui, pour des raisons 
dues au commerce, devraient demeurer confi- 
dentiels, la personne qui fournit les renseigne- 
ments peut, au lieu de fournir les renseigne- 
ments en question, faire connaitre au directeur, 
sous serment ou affirmation solennelle, les 
questions au sujet desquelles des renseigne- 
ments n’ont pas été fournis ainsi que les motifs 
pour lesquels ceux-ci n’ont pas été obtenus. 


(2) Dans les cas ot I’un ou l’autre des rensei- 
gnements exigés en vertu de l’article 114 ne 
pouvaient, en toute raison, étre jugés pertinents 
aux fins de l’examen que fait le directeur de la 
question de savoir si la transaction proposée 
empécherait ou diminuerait sensiblement la 
concurrence ou aurait vraisemblablement cet 
effet, la personne qui fournit les renseignements 
peut, au lieu de fournir les renseignements en 
question, aviser le directeur, sous serment ou 
affirmation solennelle, des questions au sujet 
desquelles des renseignements n’ont pas été 
fournis ainsi que des motifs pour lesquels ils 
n’ont pas été considérés pertinents. 


(3) Dans les cas ot une personne choisit de 
ne pas fournir au directeur les renseignements 
prévus a l’article 114 et qu’elle informe le 
directeur a cet effet en application du paragra- 
phe (2), cette personne doit quand méme, si le 
directeur l’avise dans les sept jours apres avoir 
été ainsi informé du choix de cette personne 
qu’il exige les renseignements en question, four- 
nir au directeur les renseignements ainsi exigés. 
L.R. (1985), ch. 19 (2° suppl.), art. 45. 


117. (1) L’article 114 n’a pas pour effet 
d’imposer 4 une personne qui est administra- 
teur d’une personne morale l’obligation de four- 
nir des renseignements qui sont parvenus a la 
connaissance de cette personne uniquement en 
raison de son poste d’administrateur d'une affi- 
liée de la personne morale en question, a condi- 
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(2) For the purposes of subsection (1), one 
corporation is the wholly-owned affiliate of 
another corporation if all its outstanding voting 
shares, other than shares necessary to qualify 
persons as directors, are beneficially owned by 
that other corporation directly, or indirectly 
through one or more affiliates where all the 
outstanding voting shares of the affiliates, other 
than shares necessary to qualify persons as 
directors, are beneficially owned by that other 
corporation or each other. 


(3) For the purposes of subsection (1), one 
corporation is the wholly-owning affiliate of 
another corporation if it beneficially owns all 
the outstanding voting shares of that other 
corporation, other than shares necessary to 
qualify persons as directors, directly, or in- 
directly through one or more affiliates where 
all the outstanding voting shares of the affili- 
ates, other than shares necessary to qualify 
persons as directors, are beneficially owned by 
the corporation or each other. 

ReSeul985sc, l9sOndSupps)isa45. 


118. The information supplied to the Direc- 
tor under section 114 shall be certified on oath 
or solemn affirmation 


(a) in the case of a corporation supplying 
the information, by an officer thereof or 
other person duly authorized by the board of 
directors or other governing body of the cor- 
poration, or 
(b) in the case of any other person supplying 
the information, by that person, 
as having been examined by that person and as 
being, to the best of his knowledge and belief, 
correct and complete in all material respects. 
R.S., 1985, c. 19 (2nd Supp.), s. 45. 
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tion que cette affiliée ne soit pas une affiliée en 
propriété exclusive ou une affiliée-propriétaire 
exclusive de cette personne morale. 


(2) Pour l’application du paragraphe (1), une 
personne morale est une affiliée en propriété 
exclusive d’une autre personne morale si cette 
autre personne morale est, directement, la véri- 
table propriétaire de l’ensemble des actions 
comportant droit de vote en circulation de cette 
personne morale, a |’exclusion des actions qu’il 
faut détenir pour devenir administrateur, ou si 
elle Vest, indirectement, par lintermédiaire 
d'une ou de plusieurs affiliées dans les cas ou, a 
exclusion des actions qu'il faut détenir pour 
devenir administrateur, l’ensemble des actions 
comportant droit de vote en circulation de ces 
affiliées sont détenues en véritable propriété 
par cette autre personne morale ou par ces 
affiliées entre elles. 


(3) Pour l’application du paragraphe (1), une 
personne morale est l’affili¢ée-propriétaire 
exclusive d’une autre personne morale si elle 
est, directement, la véritable propriétaire de 
ensemble des actions comportant droit de vote 
en circulation de cette autre personne morale, a 
exclusion des actions qu’il faut détenir pour 
devenir administrateur, ou, si elle l’est, indirec- 
tement, par l’intermédiaire d’une ou de plu- 
sieurs affiliées dans les cas ot l’ensemble des 
actions comportant droit de vote en circulation 
de ces affiliées, a l’exclusion des actions qu’il 
faut détenir pour devenir administrateur, sont 
détenues en véritable propriété par la personne 
morale ou par ces affiliées entre elles. 
EIRuGiSSs RchaligiQestppl \antaa a: 


118. Les renseignements fournis au directeur 
en vertu de l’article 114 sont attestés sous 
serment ou affirmation solennelle : 


a) dans le cas d’une personne morale four- 
nissant ces renseignements, par un de ses 
dirigeants ou par une autre personne diment 
autorisé par le conseil d’administration ou 
tout autre bureau de direction de la personne 
morale; 


b) dans le cas de toute autre personne four- 
nissant ces renseignements, par la personne 
elle-méme, 


comme ayant été examinés par cette personne 
et comme étant, au meilleur de sa connais- 
sance, exacts et complets sur toute question 
pertinente. 

IR. (985), cho l9 Q&supph)vartrass 
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119. Where notice is given and information 
supplied in respect of a proposed transaction 
under section 114 but the transaction is not 
completed within one year thereafter or such 
longer period as the Director may specify in 
any particular case, section 114 applies as if no 
notice were given or information supplied. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 


Information Required 


120. The information required under section 
114 is, at the option of the person supplying the 
information, 


(a) the information set out in section 121, or 
(b) the information set out in section 122, 


but, where the person supplying the informa- 
tion chooses to supply the Director with the 
information referred to in paragraph (a) and 
the Director notifies that person within seven 
days after the day on which he receives the 
information that he requires the information 
referred to in paragraph (5), the information 
referred to in paragraph (5) is required as well. 
R.S., 1985, c. 19 (2nd Supp.), s. 45. 


121. The information referred to in para- 
graph 120(a) is 

(a) a description of the proposed transaction 

and the business objectives intended to be 

achieved as a result thereof; 


(b) copies of the legal documents, or the 
most recent drafts thereof if the documents 
have not been executed, that are to be used 
to implement the proposed transaction; and 
(c) in respect of each person who is required 
to supply the information and, in the case of 
information required under paragraph 
114(1)(a), the corporation the shares of 
which or the person the assets of whom are 
proposed to be acquired, 
(i) their full names, 
(ii) the addresses of their principal offices 
and, in the case of a corporation, the juris- 
diction under which it was incorporated, 
(iii) a list of their affiliates that have sig- 
nificant assets in Canada or significant 
gross revenues from sales in, from or into 
Canada and a chart describing the rela- 
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119. Lorsqu’un avis est donné et que des 
renseignements sont fournis a l’égard d’une 
transaction proposce en vertu de l’article 114 
mais que la transaction n’est pas complétée 
dans l’année qui suit ou dans tout délai, supé- 
rieur a un an, que peut préciser le directeur 
dans chaque cas, l’article 114 s’applique 
comme si aucun avis n’avait été donné et aucun 
renseignement fourni. 

-Re(gss)yche 1922 suppl.) arte: 


Renseignements exigés 


120. Selon ce que choisit la personne qui les 
fournit, les renseignements exigés en vertu de 
larticle 114 sont les suivants : 


a) soit les renseignements prévus a l’article 
ale 
b) soit les renseignements prévus a l’article 
22: 


mais, si la personne qui fournit les renseigne- 
ments choisit de donner au directeur les rensei- 
gnements prévus a l’alinéa a) et si celui-ci, dans 
un délai de sept jours suivant le jour ou il regoit 
les renseignements en question, informe cette 
personne du fait qu'il exige les renseignements 
prévus a l’alinéa 5), ces derniers renseigne- 
ments doivent aussi étre fournis. 

L.R. (1985), ch. 19 (2° suppl.), art. 45. 


121. Les renseignements visés a lalinéa 
120a) sont les suivants : 


a) une description de la transaction proposée 
de méme qu’une description des objectifs 
d’affaires devant étre réalisés par le biais de 
la transaction; 
b) des copies des documents a portée juridi- 
que qui serviront a la mise en ceuvre de la 
transaction proposée ou des avant-projets les 
plus récents de ces documents lorsque ceux-ci 
ne sont pas encore exécutés; 
c) 4 l’égard de toutes les personnes qui doi- 
vent fournir ces renseignements et, dans le 
cas des renseignements exigés aux termes de 
Yalinéa 114(1)a), a Pégard de la personne 
morale dont les actions, ou de la personne qui 
est propriétaire des éléments d’actif, qui font 
l'objet de l’'acquisition proposée : 

(i) leur nom au complet, 

(ii) l'adresse de leurs bureaux principaux 

et, dans le cas d’une personne morale, la 

juridiction a l’origine de son incorporation, 


Part IX 


Cas ou la 
transaction 
nest pas 
réalisée 


Renseigne- 
ments exigés 


Renseigne- 
ments visés a 
Palinéa 120a) 


XXIX 


MERGER ENFORCEMENT GUIDELINES 


Partie IX 


Information 
referred to in 
paragraph 
120(6) 


XXX 


Concurrence Chap. C-34 


tionships between themselves and_ those 
affiliates, 

(iv) a summary description of their princi- 
pal businesses and the principal businesses 
of their affiliates referred to in subpara- 
graph (ili), including statements identify- 
ing the current principal suppliers and cus- 
tomers of those principal businesses and 
the annual volume of purchases from and 
sales to those suppliers and customers, 


(v) statements of 


(A) their gross and net assets as of the 
end of their most recently completed 
fiscal year, and 


(B) their gross revenues from sales for 
that year, 


(vi) in so far as the information is known, 
or reasonably available, a copy of every 
proxy solicitation circular, prospectus and 
other information form filed with a securi- 
ties commission, stock exchange or other 
similar authority in Canada or elsewhere 
or sent or otherwise made available to 
shareholders within the previous two years, 
and 


(vii) to the extent available, financial 
statements of 


(A) the acquiring party, in the case of a 
proposed transaction referred to in para- 
graph 114(1)(a), 
(B) the continuing corporation, in the 
case of a proposed transaction referred 
to in paragraph 114(1)(8), or 
(C) the combination, in the case of a 
proposed transaction referred to in para- 
graph 114(1)(c), 
prepared on a pro forma basis as if the 
proposed transaction had occurred previ- 
ously. 


R.S., 1985, c. 19 (2nd Supp.), s. 45. 


122. The information referred to in para- 
graph 120(d) is 


(iii) une liste de leurs affiliées qui ont, au 
Canada, des éléments d’actif relativement 
importants ou un revenu brut relativement 
important provenant de ventes au Canada, 
provenant du Canada ou venant de |’étran- 
ger en direction du Canada ainsi qu’un 
tableau décrivant les liens qui existent 
entfe elles-mémes et ces affiliées, 


(iv) une description sommaire de leurs 
entreprises principales et des entreprises 
principales de leurs affiliées visées au sous- 
alinéa (iii), y compris des états dévoilant 
Yidentité des principaux fournisseurs et 
clients actuels des entreprises principales 
en question ainsi que le volume annuel des 
ventes et achats effectués auprés de ces 
fournisseurs et clients, 


(v) des états : 


(A) de leurs éléments d’actif bruts et 
nets a la fin de leur dernier exercice 
terminé, 


(B) de leur revenu brut provenant de 
ventes pour l’exercice en question, 


(vi) dans la mesure ou ces renseignements 
sont connus ou raisonnablement accessi- 
bles, une copie des circulaires de sollicita- 
tion de procurations, des prospectus et des 
autres formulaires de renseignements 
déposés auprés d'une commission des 
valeurs mobiliéres, d’une bourse ou d’une 
autre semblable autorité, au Canada ou 
ailleurs, ou expédiés ou autrement rendus 
accessibles aux actionnaires au cours des 
deux derniéres années, 


(vii) dans la mesure de leur accessibilité, 

des états financiers de: 
(A) la partie qui fait acquisition, dans 
le cas d’une transaction proposée visée a 
Palinéa 114(1)a), 
(B) la personne morale qui résulte de la 
fusion, dans le cas d’une transaction 
proposée visée a l’alinéa 114(1)d), 
(C) lassociation d’intéréts, dans le cas 
d’une transaction proposée visée 4 I’ali- 
néa 114(1)c), 

préparés pro forma, comme si la transac- 

tion proposée avait déja eu lieu. 

L.R. (1985), ch. 19 (2* suppl.), art. 45. 


122. Les renseignements visés a l’alinéa 
1205) sont les suivants : 
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(a) a description of the proposed transaction 
and the business objectives intended to be 
achieved as a result thereof; 


(6) copies of the legal documents, or the 
most recent drafts thereof if the documents 
have not been executed, that are to be used 
to implement the proposed transaction; 


(c) in respect of each person who is required 
to supply the information, each of their whol- 
ly-owned affiliates or wholly-owning affili- 
ates that has significant assets in Canada or 
significant sales in, from or into Canada and, 
in the case of information required under 
paragraph 114(1)(a), the corporation the 
shares of which or the person the assets of 
whom are proposed to be acquired, 


(i) their full names, 


(ii) the addresses of their principal offices 
and, in the case of a corporation, the juris- 
diction under which it was incorporated, 


(iii) the names and business addresses of 
their directors and officers, 


(iv) a summary description of their princi- 
pal businesses including 


(A) to the extent available, financial 
statements relating to their principal 
businesses for their most recently com- 
pleted fiscal year and subsequent 
interim periods, and 
(B) statements identifying the principal 
current suppliers and customers of their 
principal businesses and the annual 
volume of purchases from and sales to 
such suppliers and customers, 
(v) statements of 
(A) their gross and net assets as of the 
end of their most recently completed 
fiscal year, and 
(B) their gross revenues from sales for 
that year, 
(vi) the principal categories of products 
produced, supplied or distributed by each 
of them and their gross sales for each 
principal category of product, for their 
most recently completed fiscal year, 
(vii) the principal categories of products 
purchased or acquired by each of them 
and their total expenditures for each prin- 
cipal category of product, for their most 
recently completed fiscal year, 
(viii) the number of votes attached to 
voting shares held, directly or indirectly 


Competition 


a) une description de la transaction proposée 
ainsi qu’une description des objectifs d’affai- 
res devant étre réalisés au moyen de la 
transaction; 


b) des copies des documents a portée juridi- 
que qui serviront a la mise en ceuvre de la 
transaction proposée ou des avant-projets les 
plus récents de ces documents lorsque ces 
derniers ne sont pas encore exécutés; 


c) a égard de toutes les personnes tenues de 
donner ces renseignements, de chacune de 
leurs affili¢es en propriété exclusive ou de 
leurs affiliées-propriétaires exclusives qui ont 
des éléments d’actif relativement importants 
au Canada ou des ventes relativement impor- 
tantes au Canada, provenant du Canada ou 
venant de |’étranger en direction du Canada 
et, dans le cas des renseignements exigés par 
l’alinéa 114(1)a), a Végard de la personne 
morale dont les actions, ou de la personne qui 
est propriétaire des éléments d’actif, qui font 
objet de l’acquisition proposée : 
(i) leur nom au complet, 


(ii) adresse de leurs bureaux principaux 
et, dans le cas d’une personne morale, la 
juridiction a l’origine de son incorporation, 
(iii) les nom et adresse d’affaires de leurs 
administrateurs et de leurs dirigeants, 


(iv) une description sommaire de leurs 
entreprises principales en y incluant : 


(A) dans la mesure ot ils sont accessi- 
bles, des états financiers concernant 
leurs entreprises principales pour leur 
dernier exercice terminé et pour les 
périodes intérimaires subséquentes, 
(B) des états dévoilant Videntité des 
principaux fournisseurs et clients actuels 
des entreprises principales en question 
ainsi que le volume annuel des ventes et 
achats effectués auprés de ces fournis- 
seurs et clients, 
(v) des états : 
(A) de leurs éléments d’actif bruts et 
nets a la fin de leur dernier exercice 
terminé, 
(B) de leur revenu brut provenant de 
ventes pour l’exercice en question, 
(vi) les principales catégories de produits 
qu’individuellement elles produisent, four- 
nissent ou distribuent, ainsi que leurs 
ventes brutes imputables 4 chaque catégo- 
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through one or more affiliates or other- 
wise, by each of them in any corporation 
carrying on an operating business, whether 
through one or more subsidiaries or other- 
wise, where the total of all votes attached 
to shares so held exceeds twenty per cent 


of the votes attached to all outstanding 


voting shares of the corporation, 

(ix) a copy of every proxy solicitation cir- 
cular, prospectus and other information 
form filed with a securities commission, 
stock exchange or other similar authority 
in Canada or elsewhere or sent or other- 
wise made available to shareholders within 
the previous two years, 

(x) financial or statistical data prepared 
to assist the board of directors or senior 
officers of any of them in analyzing the 
proposed transaction, including, to the 
extent that opinions or judgments are not 
contained therein, any such data that is 
contained in any part of a study or report, 


(xi) to the extent available, financial 
statements of 


(A) the acquiring party, in the case of a 
proposed transaction referred to in para- 
graph 114(1)(a), 
(B) the continuing corporation, in the 
case of a proposed transaction referred 
to in paragraph 114(1)(8), or 
(C) the combination, in the case of a 
proposed transaction referred to in para- 
graph 114(1)(c), 
prepared on a pro forma basis as if the 
proposed transaction had occurred previ- 
ously, and 
(xil) if any of them have taken a decision 
or entered into a commitment or undertak- 
ing to make significant changes in any 
business to which the proposed transaction 
relates, a summary description of that 
decision, commitment or undertaking; and 


(d) in respect of any affiliate of each person 
who is required to supply the information, 
other than a wholly-owned affiliate or whol- 
ly-owning affiliate of such a person, that has 
significant assets in, or significant gross reve- 
nues from sales in, from or into Canada, the 
information set out in subparagraphs (c)(v) 
to (xi). 
R.S., 1985, c. 19 (2nd Supp.), s. 45. 
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rie principale de produits, pour leur der- 
nier exercice terminé, 


(vil) les principales catégories de produits 
qu’individuellement elles ont achetés ou 
acquis ainsi que les dépenses totales se 
rapportant a chacune de ces catégories de 
produits, pour leur dernier exercice ter- 
miné, 

(vili) le nombre de votes conférés par les 
actions comportant droit de vote que 
détiennent chacune d’elles, directement ou 
indirectement par l’intermédiaire d’une ou 
de plusieurs affilices ou autrement, dans 
toute personne morale qui méne une entre- 
prise en exploitation, par l’intermédiaire 
dune ou de plusieurs filiales ou autrement, 
dans les cas ou l’ensemble des votes confé- 
rés par les actions ainsi détenues est supé- 
rieur a vingt pour cent des votes conférés 
par toutes les actions de cette personne 
morale qui sont en circulation et qui com- 
portent droit de vote, 


(ix) une copie de chacun des circulaires de 
sollicitation de procurations, des prospec- 
tus et des autres formulaires de renseigne- 
ments déposés auprés d’une commission 
des valeurs mobiliéres, d’une bourse ou 
d’une autre semblable autorité, au Canada 
ou ailleurs, ou expédiés ou autrement 
rendus accessibles aux actionnaires au 
cours des deux derniéres années, 


(x) des données financiéres ou statistiques 
préparées dans le but d’aider le conseil 
d’administration ou les principaux diri- 
geants de l’une ou l’autre d’entre elles a 
analyser la transaction proposée, y com- 
pris, dans la mesure ou celles-ci ne con- 
tiennent pas d’opinions ou d’appréciations, 
toutes semblables données se retrouvant 
dans le cadre de toute partie d’une étude 
ou d’un rapport, 


(x1) dans la mesure de leur accessibilité, 
des états financiers de: 
(A) la partie qui fait l’acquisition, dans 
le cas d'une transaction proposée visée a 
Valinéa 114(1)a), 
(B) la personne morale qui résulte de la 
fusion, dans le cas d’une transaction 
proposée visée a l’alinéa 114(1)d), 
(C) VPassociation d’intéréts, dans le cas 
d’une transaction proposée visée a I’ali- 
néa 114(1)c), 
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Time within 
which 
transaction 
cannot proceed 


Chap. C-34 


Completion of Proposed Transactions 


123. A proposed transaction referred to in 


section 114 shall not be completed before the 
expiration of 


(a) seven days after the day on which the 
information required under section 114, cer- 
tified under section 118, has been received by 
the Director, where the person supplying the 
information has chosen to supply the Direc- 
tor with the information set out in section 
121 and the Director has not, within that 
time, required the information set out in 
section 122, 

(b) except as provided in paragraph (c), 
twenty-one days after the day on which the 
information required under section 114, cer- 
tified under section 118, has been received by 
the Director, where the person supplying the 
information has chosen, or is required, to 
supply the Director with the information set 
out in section 122, or 


(c) where the proposed transaction is an 
acquisition of voting shares that is to be 
effected through the facilities of a stock 
exchange in Canada and the information 
supplied is the information set out in section 
122, ten trading days, or such longer period 
of time, not exceeding twenty-one days, as 
may be allowed by the rules of the stock 
exchange before shares must be taken up, 
after the day on which the information 


Competition 


préparés pro forma, comme si la transac- 
tion proposée avait déja eu lieu, 
(xit) dans le cas ot l’une ou |’autre d’entre 
elles a pris la décision d’apporter ou s’est 
engagée a apporter des changements rela- 
tivement importants dans une entreprise 
touchée par la transaction proposée, une 
description sommaire de la décision ou de 
engagement; 
d) a légard de toute affili¢ée de chacune des 
personnes qui est tenue de fournir des rensei- 
gnements, autre qu'une affili¢e en propriété 
exclusive ou une affili¢e-propriétaire exclu- 
sive dune telle personne, qui a des éléments 
d’actif relativement importants au Canada 
ou un revenu brut relativement important 
provenant de ventes au Canada, provenant 
du Canada ou venant de l’étranger en direc- 
tion du Canada, les renseignements visés aux 
sous-alinéas c)(v) a (xii). 
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Parachévement des transactions proposées 


123. Une transaction proposée visée a l’arti- 


cle 114 ne peut étre complétée avant que : 


a) se soient écoulés sept jours depuis le jour 
de la réception par le directeur des renseigne- 
ments attestés en vertu de l’article 118 et 
fournis en application de l’article 114, si la 
personne qui fournit les renseignements a 
choisi de donner au directeur les renseigne- 
ments prévus 4 l’article 121 sans que, dans ce 
délai, ce dernier exige les renseignements 
prévus a l’article 122; 

b) se soient écoulés, sous réserve de l’alinéa 
c), vingt et un jours depuis le jour de la 
réception par le directeur des renseignements 
attestés en vertu de l’article 118 et fournis en 
application de l’article 114, si la personne qui 
fournit les renseignements donne ceux qui 
sont prévus a l'article 122, qu’elle le fasse 
volontairement ou sur demande; 


c) se soient écoulés, dans le cas d'une tran- 
saction proposée concernant une acquisition 
d’actions comportant droit de vote et relati- 
vement a laquelle les renseignements fournis 
sont ceux que prévoit l’article 122, a interve- 
nir par lintermédiaire d’une bourse au 
Canada, dix jours d’activité de la bourse en 
question ou tel autre délai plus long, mais ne 
dépassant pas vingt et un jours, selon ce qui 
est prévu par les réglements de cette bourse 
en ce qui concerne le moment ov I’on doit 


APPENDIX 3: SELECTED SECTIONS OF THE COMPETITION ACT 


Part IX 


Suspension de 
la transaction 


XXXII 


MERGER ENFORCEMENT GUIDELINES 


Partie X 


Regulations 


Publication of 
proposed 
regulations 


Exception 


Representations 
to federal 
boards, etc. 


XXXIV 


Concurrence 


required under section 114, certified under 
section 118, has been received by the 
Director, 


unless the Director, before the expiration of 
that time, notifies the persons who are required 
to give notice and supply information that the 
Director does not, at that time, intend to make 


an application under section 92 in respect of. 


the proposed transaction. 
R.S., 1985, c. 19 (2nd Supp.), s. 45. 


Regulations 


124. (1) The Governor in Council may make 
regulations prescribing anything that is by this 
Part to be prescribed. 


(2) Subject to subsection (3), a copy of each 
regulation that the Governor in Council pro- 
poses to make under subsection (1) shall be 
published in the Canada Gazette at least sixty 
days before the proposed effective date thereof 
and a reasonable opportunity shall be afforded 
to interested persons to make representations 
with respect thereto. 


(3) No proposed regulation need be pub- 
lished under subsection (2) if it has previously 
been published pursuant to that subsection, 
whether or not it has been amended as a result 
of representations made pursuant to that 
subsection. 

R274 985;ca 9s Qndisuppy)asi45: 


PART X 
GENERAL 


Representations to Boards, Commissions or 
Other Tribunals 


125. (1) The Director, at the request of any 
federal board, commission or other tribunal or 
on his own initiative, may, and on direction 
from the Minister shall, make representations 
to and call evidence before the board, commis- 
sion or other tribunal in respect of competition, 
whenever such representations are, or evidence 
is, relevant to a matter before the board, com- 
mission or other tribunal, and to the factors 
that the board, commission or other tribunal is 
entitled to take into consideration in determin- 
ing the matter. 


Chap. C-34 


compléter une acquisition d’actions, 4 comp- 
ter du jour de la réception par le directeur 
des renseignements exigés a l’article 114 et 
attestés en vertu de l’article 118, 


a moins que le directeur, avant l’expiration de 
ce délai, n’avise les personnes qui doivent 
donner un avis et fournir des renseignements, 
qu'il n’envisage pas, pour le moment, de présen- 
ter une demande en vertu de l’article 92 a 
légard de la transaction proposée. 

EP. ReEGSs5), che lou2 suppl), arte aoe 


Réglements 


124. (1) Le gouverneur en conseil peut, par 
réglement, prendre toute mesure d’ordre régle- 
mentaire prévue par la présente partie. 


(2) Sous réserve du paragraphe (3), les pro- 
jets de réglements d’application du paragraphe 
(1) sont publiés dans la Gazette du Canada au 
moins soixante jours avant la date envisagée 
pour leur entrée en vigueur, les intéressés se 
voyant accorder la possibilité de présenter des 
observations a cet égard. 


(3) Ne sont pas visés les projets de réglement 
déja publiés dans les conditions prévues au 
paragraphe (2), méme s’ils ont été modifiés a la 
suite d’observations présentées conformément a 
ce paragraphe. 

L.R. (1985), ch. 19 (2° suppl.), art. 45. 


PARTIE X 
DISPOSITIONS GENERALES 


Observations aux offices fédéraux, 
commissions et autres tribunaux 


125. (1) Le directeur peut, 4 la requéte de 
tout office, de toute commission ou de tout 
autre tribunal fédéral ou de sa propre initiative, 
et doit, sur l’ordre du ministre, présenter des 
observations et soumettre des éléments de 
preuve devant cet office, cette commission ou 
ce tribunal, en ce qui concerne la concurrence 
chaque fois que ces observations ou ces élé- 
ments de preuve ont trait 4 une question dont 
est saisi cet office, cette commission ou cet 
autre tribunal et aux facteurs que celui-ci ou 
celle-ci a le droit d’examiner en vue de régler 
cette question. 
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Réglements 


Publication des 
projets de 
réglement 


Exception 


Observations 
aux offices 
fédéraux etc. 
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